IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRG NI A

BECKLEY
EDWARD D. CARTER,
Plaintiff,
V. ClVIL ACTION NO 5:97-0600

KENNETH S. APFEL,
Comm ssi oner of Social Security,

Def endant .

PROPOSED FI NDI NGS AND RECOMVENDATI ON

This is an action seeking review of the final decision of the
Comm ssi oner of Social Security denying the Plaintiff’s application
for disability insurance benefits (DI B) and suppl enental security
income (SSI), under Titles Il and XVI of the Social Security Act,
42 U. S. C. 88 401-433, 1381-1383f. By standing order, this case was
referred to this United States Magistrate Judge to consider the
pl eadi ngs and evi dence, and to submt proposed findings of fact and
reconmendation for disposition, all pursuant to 28 US.C 8§
636(b) (1) (B). Presently pending before the court are the parties’
cross-notions for judgnment on the pleadings.

The Plaintiff, Edward D. Carter (hereinafter referred to as
“Claimant”), filed applications for SSI and DIB on July 26, 1993,
alleging disability as of June 1, 1992, due to back and |eg
i mpai rnrent's, doubl e vision due to a car acci dent, bal ance probl ens,
al coholism illiteracy and | eft | eg nunbness. (Tr. at 129-31, 135-

38, 166-71.) The <clains were denied initially and upon



reconsi deration. (Tr. at 132-34, 143-45, 149-51, 152-54.) On
October 5, 1994, daimant requested a hearing before an
Adm ni strative Law Judge (ALJ). (Tr. at 157-58.) The hearing was
held on July 12, 1995, before the Honorable David R Merchusen
(Tr. at 88-128.) By decision dated April 15, 1996, the ALJ
determ ned that C ai mant was not entitled to benefits. (Tr. at 71-
82.) The ALJ s decision becane the final decision of the
Comm ssioner on April 8, 1997, when the Appeals Council determ ned
that additional evidence offered by the C ai mant was not nmaterial,
and denied Caimant’s request for review (Tr. at 6-7.) On June
5, 1997, daimant brought the present action seeking judicial
review of the admnistrative decision pursuant to 42 U S. C 8
405(g). The case was remanded upon notion of the Comm ssioner on
August 20, 1997. On January 18, 2000, the court granted the
Conmi ssioner's notion to vacate the remand order, reinstate the
case and file an answer and the transcript of record.

Under 42 U S C 8 423(d)(5 and 8§ 1382c(a)(3)(H (i), a
claimant for disability benefits has the burden of proving a

disability. See Blalock v. Richardson, 483 F. 2d 773, 774 (4th Gr.

1972). A disability is defined as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
determ nabl e inpairnment which can be expected to last for a
continuous period of not less than 12 nonths . . . ." 42 U S. C. 8§

423(d) (1) (A) .



The Social Security Regulations establish a "sequenti al
eval uation" for the adjudication of disability clainms. 20 C. F. R
88 404. 1520, 416.920 (1999). If an individual is found "not
di sabl ed" at any step, further inquiry is unnecessary. Id. 88
404. 1520(a), 416.920(a). The first inquiry under the sequence is
whether a claimant is currently engaged in substantial gainful
enpl oynent. 1d. 88 404.1520(b), 416.920(b). |If the claimant is
not, the second inquiry is whether claimant suffers froma severe
I npai rment . Id. 88 404.1520(c), 416.920(c). If a severe
inpairnment is present, the third inquiry is whether such inpairnent

neets or equals any of the inpairnents listed in Appendix 1 to

Subpart P of the Adm nistrative Regulations No. 4. Id. 88
404. 1520(d), 416.920(d). If it does, the claimant is found
di sabl ed and awarded benefits. Id. If it does not, the fourth

inquiry is whether the claimant's inpairnments prevent the
per formance of past rel evant work. 1d. 88 404.1520(e), 416.920(e).

By satisfying inquiry four, the clainmnt establishes a prim facie

case of disability. Hall v. Harris, 658 F.2d 260, 264 (4th GCr.

1981). The burden then shifts to the Conm ssioner, MlLlain V.
Schwei ker, 715 F.2d 866, 868-69 (4th Cr. 1983), and |leads to the
fifth and final inquiry: whether the claimant is able to perform
ot her forms of substantial gainful activity, considering claimnt's
remai ning physical and nental capacities and claimant's age,

education and prior work experience. 20 C. F.R 88 404.1520(f),



416.920(f) (1999). The Comm ssi oner nmust showtwo things: (1) that
the <claimant, considering claimant’s age, education, work
experience, skills and physical shortcom ngs, has the capacity to
performan alternative job, and (2) that this specific job exists

in the national econony. MlLanore v. Winberger, 538 F.2d 572, 574

(4th Cir. 1976).

In this particular case, the ALJ determ ned that C ai mant
satisfied the first inquiry because he has not engaged in
substantial gainful activity since the all eged onset date. (Tr. at
71.) Under the second inquiry, the ALJ found that C ai mant suffers
fromthe severe inpairnents of pain in his |ower back and | egs and
nunbness down the left leg fromthe knee down and inpaired ability
to understand, renmenber and carry out detailed instructions. (Tr.
at 72.) At the third inquiry, the ALJ concluded that Caimnt’s
inpairments do not neet or equal the level of severity of any
listing in Appendix 1. (Tr. at 72.) The ALJ then found that
Cl ai mant has a resi dual functional capacity for nedi umwork reduced
by nonexertional limtations. (Tr. at 76.) As a result, d ai nant
cannot return to his past relevant work. (Tr. at 76.)
Nevert hel ess, the ALJ concluded that C aimant could perform jobs
such as hand packager, bench assenbler and food preparer, which
exi st in significant nunbers in the national econony. (Tr. at 77.)

On this basis, benefits were denied. (Tr. at 77.)



Scope of Revi ew

The sol e i ssue before this court is whether the final decision
of the Comm ssioner denying the claimis supported by substanti al

evi dence. In Blalock v. Richardson, substantial evidence was

defi ned as

“evi dence which a reasoning m nd woul d accept
as sufficient to support a particular
conclusion. It consists of nore than a nere
scintilla of evidence but nay be sonewhat | ess
than a preponderance. |If there is evidence to
justify a refusal to direct a verdict were the
case before a jury, then there is 'substanti al
evi dence.’”

Bl al ock v. Richardson, 483 F.2d 773, 776 (4th Cr. 1972) (quoting

Laws v. Cellebreze, 368 F.2d 640, 642 (4th Gr. 1966)).

Additionally, the Commi ssioner, not the court, is charged wth

resolving conflicts in the evidence. Hays v. Sullivan, 907 F.2d

1453, 1456 (4th GCr. 1990). Nevert hel ess, the courts “nust not
abdi cate their traditional functions; they cannot escape their duty
to scrutinize the record as a whole to determ ne whether the

concl usions reached are rational.” Qopenheimyv. Finch, 495 F. 2d

396, 397 (4th Cr. 1974).
A careful review of the record reveals the decision of the
Comm ssioner is supported by substantial evidence.

d ai mant’ s Backgr ound

Cl ai mant was born on May 9, 1941, and was fifty-four years old
at the time of the admnistrative hearing. (Tr. at 135, 91.)

Cl ai mant conpleted the fourth grade and testified that he can read
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nost of the newspaper, although to understand fully he usually
rereads the newspaper about three tinmes. (Tr. at 288, 110.) In
the past, he worked as a | aborer on a goat farm (Tr. at 92.)

The Medical Record

The court has reviewed all evidence of record, including the
nmedi cal evidence, and will discuss it in detail belowas it rel ates
to Caimant’s argunents.

Caimant’s Chall enges to the Conmni ssioner’s Deci Sion

Claimant asserts that the Conm ssioner’s decision is not
supported by substantial evidence because (1) the ALJ erred in
failing toidentify the Caimant’s inpairnments and to conpare them
with criteria of the pertinent Listings; (2) the ALJ erred by
failingtoidentify Caimnt’s nental and physical inpairnents that
he considered *“severe”; (3) the ALJ's decision is self-
contradicting and fails to properly inform the O aimnt of the
rationale, reasoning and weight awarded the evidence; (4)
substanti al evidence does not support the finding that C ai mant
retains the residual functional capacity for nmediumlevel work; (5)
the ALJ relied upon an inconplete and inadequate hypothetical
question; and (6) the Appeals Council erred in failing to remand
the case back to the ALJ based upon the new and material evidence
t hat was presented post-hearing.

A Failure to Identify Inpairments/|Inpairnents in
Conbi nation/ Severity Findings/Duty to Devel op.




Cl ai mant nmakes a four-fold argunent with regard to the ALJ’ s
consideration and explanation of the evidence and his findings.
Claimant first argues that the ALJ erred in failing to identify and
analyze the Cdaimant’s inpairnments as they relate to the

appropriate listings. Pursuant to Cook v. Heckler, 783 F.2d 1168

(4th Gr. 1986), Cdaimant argues that the ALJ should have
identified the relevant |isted inpairnents and conpared the |isted
criteria to the evidence of record. (Pl."s Br. at 14.) In a
simlar vein, Caimant argues that the ALJ failed to consider his
i npairnments in conbination. (Pl.'s Br. at 14-15.) Third, C ai mant
argues that the ALJ erred in failing to find severe “any of the
Plaintiff’s inpairnents as showmn in therecord. . . .” (Pl."s Br.
at 15.) The daimant further explains that the ALJ failed to make
“specific findings with regard to what inpairnments the ALJ
considered ‘severe.’” (Pl."s Br. at 16.) Finally, O ainmant argues
that the ALJ had a duty to develop the record further with respect
to Caimant’s conplaints of blurred and double vision. (Pl."'s Br.
at 16.)

The Conmm ssioner disagrees with Caimnt’s argunents. The
Comm ssi oner argues that the ALJ devoted an entire paragraph to his
findings regarding severity. (Def.'s Br. at 14, n.2.) Also, the
Comm ssi oner avers that the ALJ clearly explained his finding that
Claimant did not neet or equal the Listings, alone or in

conbi nation. The Conm ssioner points out that the C ai mant does



not identify any specific Listing that the ALJ failed to address.
(Def.'s Br. at 14, n.2.) The Conm ssioner asserts that the record
fails to show any etiology for ainmant’s synptons of blurred and
doubl e vision or any treatnent, despite the fact C ai mant mai nt ai ns
he has suffered from blurred and doubled vision since 1981.
(Def.'s Br. at 17.) In addition, the Conm ssioner notes that two
separate eye examnations by consultative examners failed to
substantiate Claimant’s conplaints, as both reveal ed near normal
vision wthout glasses. (Def.'s Br. at 18.)

The ALJ nust acconpany his decision wth sufficient
explanation to allow a reviewing court to determ ne whether the
Comm ssioner’s decision is supported by substantial evidence.
“[T] he [ Comm ssioner] is required by both the Social Security Act,
42 U.S.C. § 405(b), and the Adm nistrative Procedure Act, 5 U S.C
8 557(c), toinclude in the text of [his] decision a statenent of

the reasons for that decision.” Cook v. Heckler, 783 F.2d 1168,

1172 (4th Gr. 1986). The ALJ's “decisions should refer
specifically to the evidence informng the ALJ's conclusion. This
duty of explanation is always an inportant aspect of the

adm nistrative charge . . . .” Hammond v. Heckler, 765 F.2d 424,

426 (4th Gr. 1985).
Wth respect to consideration of inpairnents in conbination,
the Social Security Regul ations provide that

[i]n determ ning whether your physical or
mental inpairnment or inpairnents are of a



sufficient nmedi cal severity t hat such
i npairment or inpairments could be the basis
of eligibility under the aw, we will consider
t he conbi ned effect of all of your inpairnents
w t hout regard to whether any such inpairnent,
if considered separately, would be of
sufficient severity.

20 CF.R 88 404.1523 and 416.923 (1999). Were there is a
conbi nati on of inpairments, the issue “is not only the exi stence of
the problens, but also the degree of their severity, and whether,
together, they inpaired the claimant’s ability to engage in

substantial gainful activity.” Oppenheimyv. Finch, 495 F. 2d 396,

398 (4th Cr. 1974). The ail nents should not be fractionalized and
considered inisolation, but considered in conbinationto determ ne
the inpact on the ability of the claimnt to engage in substanti al
gainful activity. [d. The cunulative or synergistic effect that
the various inpairnents have on claimant’s ability to work nust be

anal yzed. DelLoatche v. Heckler, 715 F. 2d 148, 150 (4th G r. 1983.)

The ALJ determned that Cdaimant suffers from the severe
i npai rments of “pain in his |lower back and legs, in addition to
nunbness down the left leg fromthe knee down” and “l ow average to
borderline intelligence.” (Tr. at 72.) Thus, contrary to
Claimant’s argunment that the ALJ failed to make specific findings
about what inpairnents the ALJ considered severe, the ALJ s
decision very clearly identifies and descri bes those inpairnents
the ALJ found to be “severe.” In fact, the ALJ went on to state

that C aimant has not been diagnosed with a definitive condition



that would explain Claimant’s conplaints relating to his back and
| eg. Neverthel ess, the ALJ concluded that such inpairnents are
severe because they cause sone limtationin Claimant’s ability to
lift and bend. (Tr. at 72.) Li kew se, the ALJ found that
Claimant’s nental inpairnent is severe because it inpaired his
ability to understand, remenber and carry out detail ed
instructions. (Tr. at 72.)

The ALJ also determned that Caimant’s back and nental
i npai rments do not neet or equal, alone or in conbination, any of
the Listings of Inpairnments in Appendix 1 to Subpart P of the
Regul ations No. 4. (Tr. at 72.) The ALJ nethodically considered
whet her Claimant’s severe inpairnments nmet the rel evant Listings,
including Listing 1.05 and 12.05 rel ated to disorders of the spine
and nental retardation and autism respectively. The ALJ’ s
decision reveals a thorough and adequate consideration of
Claimant’s inpairnments alone and in conbination in determning
whet her they neet or equal the Listings.

As to Caimant’s final argunent that the ALJ erred by not
devel oping the record further with respect to Caimant’s conplaints
of blurred and double vision, the court disagrees.

In Cook v. Heckler, the Fourth Crcuit noted that an ALJ has

a "responsibility to hel p devel op the evidence." Cook v. Heckler,

783 F.2d 1168, 1173 (4th Cr. 1986). The court stated that “[t]his

circuit has held that the ALJ has a duty to explore all relevant
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facts and 1inquire into the issues necessary for adequate
devel opnent of the record, and cannot rely on evi dence subm tted by
the claimant when that evidence is inadequate.” 1d. The court
explained that the ALJ's failure to ask further questions and to
demand the production of further evidence about the claimnt's
arthritis claim in order to determine if it nmet the requirenents
in the listings of inpairnents, anobunted to a neglect of his duty
to devel op the evidence. 1d.

Nevertheless, it is Claimant’s responsibility to prove to the
Comm ssioner that he is disabled. 20 CF. R 88 404.1512(a) and
416.912(a) (1999). Thus, Caimant is responsible for providing
medi cal evidence to the Comm ssioner showing that he has an
i mpai r ment . Id. 88 404.1512(c) and 416.912(c). In Bowen v.
Yuckert, the Suprene Court noted:

The severity regulation does not change the
settled allocation of burdens of proof in

disability proceedings. It is true . . . that
the Secretary bears the burden of proof at
step five . . . [bJut the Secretary is

required to bear this burden only if the
sequenti al eval uation process proceeds to the
fifth step. The claimant first nust bear the
burden . . . of showing that . . . he has a
medi cally severe inpairnment or conbination of
i npairnments . . . . If the process ends at
step two, the burden of proof never shifts to
the Secretary. . . . It is not unreasonable
to require the claimant, who is in a better
position to provide information about his own
medi cal condition, to do so.

Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987).
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Al t hough the ALJ has a duty to fully and fairly devel op the
record, heis not required to act as plaintiff’s counsel. dark v.
Shalala, 28 F.3d 828, 830-31 (8th Cr. 1994). daimant bears the
burden of establishing a prima facie entitlenent to benefits. See

Hall v. Harris, 658 F.2d 260, 264-65 (4th Cr. 1981); 42 U S.C A

8§ 423(d)(5) (A (“An individual shall not be considered to be under
a disability unless he furni shes such nedi cal and ot her evi dence of
the existence thereof as the Conmm ssioner of Social Security nmay
require.”) Simlarly, he “bears the risk of non-persuasion.”

Seacrist v. Weinberger, 538 F.2d 1054, 1056 (4th G r. 1976).

As to the ALJ)'s duty to refer a claimant for a consultative
exam nation, 20 C.F. R 88 404. 1517 and 416. 917 (1999), provide that
[i]f your nedical sources cannot or wll not
gi ve us sufficient nmedical evidence about your
i npai rment for us to determ ne whether you are
di sabl ed or blind, we may ask you to have one
or nore physical or nental exam nations or

tests.

The ALJ determ ned that Cainmant’s vision conplaints are not
severe because “[t]here is no evidence establishing actual visual
limtations. Claimant’s corrected vision was 20/25 in the right
eye and 20/20 in the left. Exhibit 22. Therefore, the claimnt’s
al | eged conpl ai nts of doubl e vision cannot be considered severe.”
(Tr. at 72.) The ALJ's findings are supported by the record. In
a consultative examby N |lima Bhirud, M D. on Cctober 10, 1993, Dr.
Bhirud noted Claimant’s vision as 20/25 in the right and 20/20 in

the left without glasses. (Tr. at 282.) |In addition, a genera

12



physi cal in Novenber of 1994, reveal ed near normal vision of 20/25
inthe right eye and 20/30 in the left eye, wthout gl asses. (Tr.
at 307.) Thus, there is sufficient evidence of record from which
the ALJ concl uded that C aimant’ s vision conpl aints are not severe.

Al t hough Dr. Bhirud recommended that C aimant be referred to
an opt hal nol ogi st regardi ng doubl e vision, this did not necessarily
i npose upon the ALJ, a duty to further develop the record. I ndeed,
if counsel for the Caimant believed this to be a significant
i npai rment, counsel should have sought further evidence in this
regard, as it is Claimant’s burden to establish disability.

Based on t he above, the court proposes that the District Court
find that the ALJ properly considered and identified Claimnt’s
severe inpairnents and properly considered such inpairnments al one
and in conbination in determ ning whether they neet or equal the
Listings. In addition, the court proposes that the D strict Court
find that the ALJ did not err in his devel opnent of the record
relating to Claimant’s conplaints of blurred and doubl e vision.

B. daimnt’'s Ability to Perform Medium Level Wirk.

Next, C ai mant argues that the ALJ's finding that C ai mant can
performnmedi uml evel work i s not supported by substantial evi dence.
Claimant asserts that the ALJ's conclusion reflects |ack of
objectivity, as it appears that the ALJ “‘ averaged’ the two RFCs in
the record to arrive at the decision that Plaintiff could sustain

medi um | evel work. Nothing in the record supports this decision.”

13



(Pl."s Br. at 17.) Claimant further argues that a finding of
medi umwor k contradicts the ALJ’s earlier finding that O ai mant has
sone [imtation in lifting and bending. (Pl.'s Br. at 17.)

Claimant is referring to two Residual Functional Capacity
Assessnments contained in the record, one from Dr. Patricoski, a
one-tinme consultative examner, which limted Caimant to |ight
wor k, and one from Dr. Simmobns, a non-exam ni ng physician, which
found that C ai mant could perform heavy work activities. (Tr. at
307-14, 296-303.)

Chri stopher Patricoski, MD., conpleted a Ceneral Physical
(Adults) formsubmtted to the West Virginia Departnent of Health
and Human Resources on Novenber 11, 1994, in which he opines that
Cl ai mant can work, although he should be limted to |ight work.
(Tr. at 307-08.) L. Dale Sinmons, MD., a state agency eval uator,
conpleted a Residual Functional Capacity Assessnent on June 24,
1994, in which he opined, based on a review of Cainmant’s nedi cal
records, that Caimant has no limtations due to his physical
I npai rment s. (Tr. at 296-303.)

The Conm ssioner argues that the ALJ's finding that C ai mant
can performmedi uml evel work i s supported by substantial evidence.
The Comm ssioner asserts that this finding by the ALJ is based on
the opinions of Dr. Simons, Dr. Patricoski and Dr. Bhirud.

(Def.'s Br. at 14.)

14



The ALJ explains his finding that C ai mant can performnmedi um
work as follows:

Viewi ng the evidence in the |light nost favorable to the

claimant, I would limt himto nmediumwork as it is so
defined in the Regul ations, being able to lift only 5[0]
pounds occasionally and 25 pounds frequently. The
foregoing exertional |imtation takes into consideration

the claimant’s conpl aints of pain due to heavy lifting.

This | evel is higher than that found by Dr. Patricoski in

Exhibit 28, but is |ower than that found by Dr. Si mons

in Exhibit 25. It is a level consistent with the

claimant’ s activities of daily living, with Dr. Bhirud’'s

exam nation, and with his |l ack of pain nedication and t he
treatnment, or lack thereof, he has sought for physical

pr obl ens.

(Tr. at 76.)

The ALJ did not “average” the two assessnents by Dr.
Patricoski and Dr. Simmons. To the contrary, the ALJ only
acknowl edges in his decision that his finding of nmedium work is
between the two exertional |evels of Iight and heavy, as opi ned by
Dr. Patricoski and Dr. Simmons. Furthernore, the ALJ expl ai ns t hat
his finding of medium work is based upon the evidence of record,
including daimant’s daily activities, |ack of pain nedication and
treatnment and the findings of Dr. Bhirud.

Cl ai mant suggests that Dr. Patricoski’s opinion should have
been adopted by the ALJ because it is the only one of record from
an exam ning source containing a residual functional capacity
opi nion and because it is supported by objective evidence of

record. The ALJ was under no duty to adopt Dr. Patricoski’s

opinion outright, as the factors of (1) length of the treatnent

15



relationshi p and frequency of evaluation, (2) nature and extent of
the treatnent relationship, (3) supportability, (4) consistency,
and (5) specialization weighed against adopting his opinion
outright. 20 C.F.R §§ 404.1527(d) and 416.927(d) (1999). Dr.
Patricoski is a one tinme exam ner whose opinion that C ai mant can
perform light work is wunsupported in his ow report and
i nconsistent with the remaini ng evidence of record.

The nedi cal evidence of record, by Caimnt’s own adm ssion,
is scant. Aside fromtreatnment for injuries sustained in a notor
vehicl e accident in 1981, including a head injury (Tr. at 259-74),
the record before the ALJ included very little in the way of
nmedi cal evidence relating to dainmant’s physical condition, aside
from the examnations by Dr. Patricoski and Dr. Bhirud. Dr.
Bhi rud’ s thorough exam nation of C ai mant reveal ed a normal gait,
no tenderness in the cervical or thoracic spine, nornmal range of
notion, negative straight leg raising on both sides and only mld
tenderness in the lunbar spine. (Tr. at 282.) Moreover, the ALJ
correctly points out that the evidence of record relating to
Claimant’s daily activities reveals that Caimnt worked in the
famly garden, often carried a bucket of water weighing 15 or 20
pounds several tines per day, nowed the yard and fed chickens. In
addi tion, C aimant haul ed wood, whittled and hunted gi nseng. (Tr.
at 74.) Thus, there is substantial evidence of record supporting

the ALJ's finding that C aimant can perform nedi um | evel work.
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Even if Caimant were limted to |ight work, the vocational
expert was able to identify jobs in that range, which d ai nant
could perform In fact, the ALJ adopted the vocational expert’s
response to a hypothetical that limted the Cainmant to |ight work,
reduced by various nonexertional limtations, stating that “[s]ince
j obs were found at the light level, I did not ask a hypothetical at
t he nmedium exertional |evel, the actual level of the claimant’s
exertional capacity, since the job base expands significantly as
the exertional level is raised to medium” (Tr. at 77.)

Cl ai mant asserts that if the ALJ had found hi mcapabl e of only
light work, he would be disabled under the Gids because he is
functionally illiterate. (Pl.'"s Br. at 4); see 20 C F. R pt. 404,
subpt. P, app. 2, table no. 2, § 202.09 (1999). Wiile the ALJ
noted the observation of Sheila Kelly, MA., that Caimant is
functionally illiterate, he correctly determ ned that pursuant to
the regulations, Claimant’s education is defined as “marginal.”
(Tr. at 75.) The regulations define “marginal education” as an
“ability in reasoning, arithnetic, and |anguage skills which are
needed to do sinple, unskilled types of jobs. W generally
consider that formal schooling at a 6'" grade level or less is a
mar gi nal education.” 20 C. F. R 88 404.1564(b) (2) and 416. 964(b) (2)
(1999). Consistent with the regul ations, the ALJ, based on results
of the Wde Range Achievenent Test-Revised adm nistered by M.

Kelly, determned that Caimant’s fourth grade |evel reading and
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arithmetic skills result in an education | evel of “marginal.” (Tr.
at 76.) Wether Caimant is limted to |light or mediumlevel work,
an individual closely approaching advanced age with a margina
education is not disabled under the Gids. 20 CF.R pt. 404,
subpt. P, app. 2, table no. 2, 8§ 202.10 (1999); 20 C.F.R pt. 404,
subpt. P, app. 2, table no. 3, 8§ 203.18 (1999).

Finally, O aimant asserts that the ALJ' s finding that he woul d
experience sone limtation in lifting and bending is inconsistent
with a finding that Caimant can performnmediumlevel work. (Pl."s
Br. at 17.) The ALJ nmakes this observation to which Caimnt is
referring, in determning that although there is little objective
evi dence of record supporting Caimant’s conplaints of | ower back
and | eg pain, these inpairnents are, neverthel ess, severe. (Tr. at
72.) The ALJ reduced C ainmant’s residual functional capacity from
heavy to light work on the basis of this limtation, thereby
accounting for the Ilimtation in Caimant’s ability to lift and
bend. Al t hough nmedium level work requires lifting and bendi ng,
“sonme limtation” in these areas does not preclude the performance
of work at the nediumlevel.

Therefore, the court proposes that the District Court find
that the AL s determ nation that C ai mant can performnmedi uml evel
work is supported by substantial evidence.

C. Hypothetical Question.

18



Cl ai mant argues that the ALJ relied upon an inconplete and
i nadequate hypothetical question in identifying jobs he could
perform Specifically, Cainmant argues that the ALJ erred by not
adopting the vocational expert’s answer to the hypothetical
guestion, which included the nental limtations opined by Sheila
Kelly, MA., on a Psychiatric Review Technique form (Pl."'s Br. at
19.) dainmant further argues that it is inpossible to delineate
whi ch of his nmental inpairnments result fromal cohol use as opposed
to his other nental problens and, as aresult, Claimant is entitled
to judgnent as a matter of law. (Pl.'s Br. at 19-20.)

The Conm ssioner argues that the ALJ properly determ ned that
Cl ai mant had the nental capacity to performthe jobs identified by
the vocational expert. The Conm ssioner contends that the ALJ
accepted all work restrictions identified by M. Kelly in her
Mental Residual Functional Capacity Assessnent, and he was not
required to adopt her findings on the Psychiatric Review Techni que.
(Def.'s Br. at 20-21.) The Conmm ssioner asserts that Ms. Kelly’'s
opi ni ons on the Psychi atric Review Techni que are i nconsistent with
the Mental Residual Functional Capacity Assessnent conpl eted by Ms.
Kel Iy and t he remai ni ng evi dence of record. (Def.'s Br. at 21-22.)

To be rel evant or hel pful, a vocational expert’s opinion nust
be based upon consideration of all evidence of record, and it nust
be in response to a hypot heti cal question which fairly sets out al

of the claimant’s inpairnments. Walker v. Bowen, 889 F.2d 47, 51
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(4th Gr. 1989). “[I]t is difficult to see how a vocational expert
can be of any assistance if he is not famliar with the particul ar
claimant’s inpairnents and abilities -- presumably, he nmust study
the evidence of record to reach the necessary Ilevel of
famliarity.” 1d. at 51. Nevertheless, while questions posed to
the vocational expert nust fairly set out all of claimant’s
i npai rments, the questions need only refl ect those i npairnents that

are supported by the record. See Chrupcala v. Heckler, 829 F.2d

1269, 1276 (3d Gr. 1987). Additionally, the hypothetical question
may omt non-severe inpairnments, but nmust include those which the

ALJ finds to be severe. Benenate v. Schwei ker, 719 F.2d 291, 292

(8th Cir. 1983).

The hypot hetical question adopted by the ALJ, to which the
vocational expert identified a significant nunber of jobs, is
consistent with and supported by substantial evidence of record.
The hypothetical wultimtely adopted by the ALJ included the
limtations of a person of Claimnt’s age, capable of |ight work,
fourth grade reading and arithnetic ability, and the nental
limtations of Ms. Kelly's Mental Residual Functional Capacity
Assessnent. (Tr. at 120-22, 371-74.) |In response, the vocational
expert identified the jobs of bench assenbler, food preparer and
hand packager. (Tr. at 123.)

The limtations expressed in this hypothetical are supported
by the evidence of record. Wth respect to Cainmant’s nental

limtations in particular, the ALJ adopted the Mental Residual
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Functi onal Capacity Assessnent of Ms. Kelly, the nost recent nental
evaluation in the record. In this Assessnent, M. Kelly opines
that Caimant’s nental abilities are not significantly limted,
with the exception of noderate limtation in the ability to
understand, renenber and carry out detailed instructions, the
ability to conpl ete a normal work-day or week wi t hout interruptions
frompsychol ogi cally based synptons and to performat a consistent
pace wi t hout an unreasonabl e nunber and | ength of rest periods, and
the ability to travel to wunfamliar places or use public
transportation. (Tr. at 371-72.) Certainly, Caimnt’s marginal
education accounts for the imtations adopted by the ALJ.
However, Cl aimant believes that the ALJ erred by not finding
the C ai mant di sabl ed based on testinony fromthe vocati onal expert
in response to hypothetical questions, which included limtations
fromM. Kelly's Psychiatric Review Technique. |In particular, in
this docunent, Ms. Kelly opined that Caimant had (1) noderate
limtation in restriction of activities of daily living; (2) no
difficulties in maintaining social functioning, (3) frequent
deficiencies of concentration, persistence or pace; and (4)
epi sodes of deterioration or deconpensation in work or work-Ilike
settings once or twce. (Tr. at 369.) In response to a
hypot heti cal questionidentifyingtheselimtations, the vocati onal

expert could identify no jobs. (Tr. at 124.)
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The ALJ did not err inrejecting this hypothetical. El sewhere
in his decision, the ALJ noted that Caimant had virtually no
restriction in activities of daily living. In fact, the ALJ noted
that the record reveal ed that C ai mant worked in the fam |y garden,
hiked with his brothers for ginseng and whittl ed. (Tr. at 74.)
Larry Legg, M A , who perfornmed a consultative nental exam nation
on Septenber 14, 1993, noted that C ai mant can focus in a sustained
manner on one activity for a reasonable length of tine, can
conplete a task he started and does not appear easily distracted.
(Tr. at 290.) daimant’s activities of daily living support this,
including his ability to whittle for long periods of tinme. (Tr. at
75.) Additionally, the ALJ noted that Cainmant reported to M.
Legg, that he got along well w th supervisors and fell ow workers.
(Tr. at 288, 75.)

Claimant’s argunment that he is entitled to benefits because
“It 1s inpossible to delineate which of his nental inpairnments
result from al cohol use as opposed to his other nental health
problens, to wt: anxiety disorder, depression, developnental
reading disorder, and borderline intellectual functioning” 1is
unconvincing. (Pl."s Br. at 19.) daimant relies on the case of

Cutlip v. Comm ssioner, 5:97-cv-154, from the United States

District Court for the Northern District of West Virginia. In that
case, the ALJ found that Caimant’s al cohol use was a nmmateri al

factor in her disability; thereby preventing himfromawardi ng SSI
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benefits. The District Court reversed the ALJ's decision, relying
upon an August 30, 1996, nenorandumto various departnments within
the Social Security Adm nistration (SSA) stating that SSA policy
mandates a finding of not material where “it is not possible to
separate the nental restrictions and limtations inposed by [drug
and al cohol abuse] and the various other nental disorders shown by

t he evi dence . See Order Accepting and Affirm ng Proposed
Fi ndi ngs of Fact and Recomendation for Disposition of Magistrate

Judge, Cutlip v. Comm ssioner, 5:97-cv-154, p. 2-3, attached to

Pl.”s Br.; Relevant Portion of Menorandumfrom SSA dat ed August 30,
1996, Response to Question 29, attached hereto.

The Social Security Act, as anended in 1996, states that “[a]n
i ndi vidual shall not be considered to be disabled . . . if
al coholism. . . wuld . . . be a contributing factor material to
t he Conm ssioner’s determ nation that the individual is disabled.”
42 U.S.C. 8§ 423(d)(2)(C. The Anendnent and the social security
regul ati ons set up a two-step analysis for determning this issue.
The ALJ first nust determ ne whether the claimant is di sabl ed. See
20 CF.R 8 416.935(a) (1999). If the ALJ does conclude that the
claimant is disabled, he nust then ask whether alcoholismis a
contributing factor to claimant’s disability. 1d. Alcoholismis
a contributing factor if the claimant would not be disabled if he

stopped drinking. [d. 8§ 416.935(b)(1).
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In Cutlip, the ALJ determ ned that al cohol use was a materi al
factor in Caimant’s disability; i.e., that if daimnt stopped
drinking she woul d not be disabled by her other inpairnments. The
District Court went on to hold that the Conm ssioner nust follow
its own internal nmenorandum cited above, which states that where
the nental inpairnments caused by al coholism cannot be separated
from other nental inpairnments, alcoholism should be deened not
material, and, therefore, in that case, an award of benefits was
appropri ate.

In conparison, in the instant case, the ALJ determ ned that
Claimant was not disabled by alcoholism or any other nental
i npai rent, whet her C aimant was drinking or not. In addition, the
ALJ' s decision reflects a determ nation that the C ai mant’s nental
i npai rments caused by al coholismare separate fromhi s other severe
mental inpairnment, |ow average to borderline intelligence:

The cl aimant has a | ong work history and his consunption

of alcohol did not result in his being unable to hold

down full-tinme enploynent. The claimant testified that

he does not drink around his nother, and this is

significant, for claimant lives in back of his nother’s

hone. Therefore, the claimant is able to control his
drinking when it is necessary, as evidenced by his work

hi story. Consul tative psychol ogi cal exam ner, Sheila

Kelly, indicated that notwthstanding the claimnt’s

al cohol abuse, he was always able to maintain his

attendance at work. Exhibit 45. The claimant testified

he drinks beer in the afternoon, and especially when his

brothers come to visit, which they do fairly frequently.

The cl ai mant’ s use of al cohol seens to be nore i ndi cati ve
of alifestyle and not a disabling inpairnment.

(Tr. at 74-75.)
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Thus, the court proposes that the District Court find that the
hypot hetical question adopted by the ALJ is supported by
substanti al evidence and that the ALJ did not err in his findings
relating to C aimant’ s al cohol use.

D. Findings of the Appeals Council.

Finally, daimant argues that the Appeals Council erred in
failing to remand the case to the ALJ based on new and materi al
evi dence. Claimant submitted evidence to the Appeals Council
relating to a stroke suffered by the Caimnt in January of 1997.

(Tr. at 10-51.) Claimant, citing the case of Al exander v. Apfel,

14 F. Supp.2d 839 (WD. Va. 1998), argues that “evidence that was
generated between the period of the ALJ decision and the Appeals
Counci | decision, required the sane scrutiny and analysis by the
Appeals Council as did all evidence submtted before an ALJ”,
i ncl udi ng “an expl anation as to what wei ght and credit was given to
t he evidence and why.” (Pl.'s Br. at 20.) Additionally, C aimnt
argues that the Appeals Council erred in rejecting the new evidence
because it is consistent wth the head injury experienced by
Claimant in his notor vehicle accident in 1981 and the underlying
cause of the stroke was otherwi se in existence well before the
actual stroke occurred. (Pl.'s Br. at 20-21.)

The Comm ssioner argues that the Appeals Council properly
determ ned that the additional evidence offered by C ai mant was not

material to the period at issue in the ALJ's decision. Therefore,
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t he Conm ssi oner asserts that the Appeals Council properly returned
t he evidence to the Appeals Council to submt a new application for
benefits. (Def.'s Br. at 24.)

The Appeal s Council made the foll ow ng statenent regardi ng the
new evi dence offered by C ai mant:

The new evidence submtted with the request for review

shows a traumatic onset of an inpairnent which occurred

eight to nine nonths after the date the decision was

i ssued in your case. The Appeals Council has concl uded

the additional evidence is not material to the period

whi ch was before the Adm nistrative Law Judge. |If you

wsh to receive a determnation on the issue of

disability after the date of the Adm nistrative Law

Judge’s decision, you wll need to file a new

application. W are returning this evidence to you to

submt in support of the new claim
(Tr. at 7.)

The regulations, at 20 C.F.R 88 404.970(b) and 416.1470(b)
(1999), state that new and material evidence may be considered by
the Appeals Council only where “it relates to the period on or
before the date of the adm nistrative | aw judge hearing decision.”
The Comm ssioner correctly points out that the Cainmant’s stroke
occurred i n January of 1997, nore than ei ght nonths after the ALJ’ s
decision on April 15, 1996. Thus, the Appeals Council correctly
determned that the additional evidence relates to a “traumatic
onset of an inpairnment which occurred eight to nine nonths after
the date the decision was issued in your case.” (Tr. at 7.) There
sinply is no evidence in the record to support C ai mant’ s assertion

that his stroke relates to the period before the ALJ' s deci sion.
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In fact, contrary to Claimant’s assertions, a CI scan at the tine
of the accident in 1981, was normal. (Tr. at 343.)

Finally, Caimant’s reliance on Al exander is msplaced. In
Al exander, the Appeals Council commented on and considered new
evidence offered by the Cainmant, but concluded that it did not
provide a basis for changing the ALJ's decision. dainmant argued
that the Comm ssioner should be required to give reasons for its
treatnment of the new evidence. The court concluded that “if the
Appeal s Counci | ostensibly considers the new, ‘interim evidence in
denying review of a claim it is incunbent on the Appeal s Council
to give sone reason for finding that the ‘interim evidence does
not justify further admnistrative action.” [d. at 843. Notably,
in Al exander, the Appeals Council did not return the new evi dence
to Claimant, as the Appeals Council did in this case. 1d. at 844
n. 2. Consequently, the Appeals Council in this case did not
ostensi bly consi der the new evidence. |Instead, the Appeal s Council
explicitly stated that the new evidence was not material to the
period which was before the ALJ and, accordingly, returned it to
the Cdaimant for subm ssion with a new application. (Tr. at 7.)

Besi des, even if the Appeals Council had considered the new
evi dence, Al exander is of questionable precedential value. 1In an
unpubl i shed opinion, the United States Court of Appeals for the
Fourth Circuit, noting E ghth Grcuit pr ecedent and the

regul ations, rejected the notion that the Appeals Council nust
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articulate its own assessnent of the additional evidence. Hollar

v. Commi ssioner of Social Sec. Adnin., 194 F.3d 1304, 1304 (4" Gr.

1999), cert. denied, 120 S. C. 2228 (2000) (citing Browning v.

Sullivan, 958 F.2d 817, 822 (8" Cir. 1992)); cf., Harnon v. Apfel,

103 F. Supp. 2d 869, 872-73 (D. S.C. 2000) (court declined to follow
Hollar and instead, required that the Appeals Council articulate
its reasons for rejecting new, additional evidence).

Based on t he above, the court proposes that the District Court
find that the Appeals Council’s treatnent of new evidence offered
by the C aimant i s supported by substanti al evidence and i n keepi ng
wi th applicable case | aw and regul ati ons.

For the reasons set forth above, it is hereby respectfully
RECOMMVENDED t hat the District Court DENY the Plaintiff’s Mdtion for
Judgnent on the Pleadings, GRANT the Defendant’s Motion for
Judgnent on the Pleadings, AFFIRM the final decision of the
Conmi ssioner and DISM SS this matter fromthe court’s docket.

The parties are notified that these Proposed Findings and
Recomendati on are hereby FILED, and a copy wll be submtted to
t he Honorable Charles H Haden |1, Chief Judge. Pursuant to the
provisions of Title 28, United States Code, Section 636(b)(1)(B),
and Rules 6(e) and 72(b), Federal Rules of G vil Procedure, the
parties shall have three days (mailing/service) and then ten days
(filing of objections), from the date of filing these Proposed

Fi ndi ngs of Fact and Recommendation within which to file with the
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Clerk of this Court, specific witten objections, identifying the
portions of the Proposed Findings and Recommendation to which
objection is nmade, and the basis of such objection. Extension of
this time period nay be granted for good cause shown.

Failure to file witten objections as set forth above shall

constitute a waiver of de novo review by the District Court and a

wai ver of appellate reviewby the Crcuit Court of Appeals. Snyder

v. Ridenour, 889 F.2d 1363, 1366 (4th Cr. 1989); Thomas v. Arn,

474 U.S. 140, 155 (1985); Wight v. Collins, 766 F.2d 841, 846 (4th

Cr. 1985); United States v. Schronce, 727 F.2d 91, 94 (4th Gr.

1984). Copi es of such objections shall be served on opposing
parties, Chief Judge Haden, and this Magi strate Judge.
The Cerk is directed to file these Proposed Findings and

Recomendation and to mail a copy of the sane to counsel of record.

Dat e Mary S. Feinberg
United States Magi strate Judge

29



