IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF WEST VIRGA NI A
AT BECKLEY
EDNA ARNOLD, et al.,
Plaintiffs,
V. ClVIL ACTI ON NO. 5:02-0498
CSX HOTELS, INC. d/b/a THE
GREENBRI ER HOTEL, a West

Virginia corporation

Def endant .

VEMORANDUM OPI NI ON AND ORDER

This civil action, filed originally in the Crcuit Court of
Greenbrier County, West Virginia, was renoved to this court by
the defendant. The plaintiffs have filed a notion to renand.
For the reasons discussed below, the notion to remand i s DEN ED.

The plaintiffs are retired fornmer enpl oyees of the
Greenbrier Hotel (“The Geenbrier”). The Geenbrier is owed and
operated by the defendant, CSX Hotels, Inc. The plaintiffs
contend that, as part of the consideration for working at the
Greenbrier, they were pronmised |ife insurance equal to tw ce
their annual salaries. Coverage was to continue, at The
Greenbrier’s expense, during their retirenent.

For a time The Greenbrier paid for post-retirenent life
i nsurance coverage for sone of its retired enpl oyees, including

the plaintiffs. By letter of Cctober 12, 2001, however, The



Greenbrier notified its retired enployees that it had done so
“t hrough what appears to be a series of adm nistrative
oversights.” Anbiguously, the letter told the retirees that The
Greenbrier had never “approved or provided such benefits” and
that benefits would be term nated as of COctober 31, 2001. The
retirees were offered the option of converting to individual
policies which would be continued at their own expense.
Plaintiffs’ conplaint, obviously drafted with a viewto
avoid federal jurisdiction, contains three counts, each count
based on the sanme factual allegations. Count | alleges that The
Greenbrier breached its agreenment to provide post-retirenment life
i nsurance coverage. Count Il charges The Greenbrier with the
tort of msrepresentation. Count IIl maintains that The
Greenbrier negligently failed to provide the life insurance
coverage. All three causes of action are based on state | aw
The Geenbrier filed a tinmely renoval petition bringing the
case to this court. According to The Geenbrier, the life
i nsurance at issue is an enployee benefit under ERI SA and
plaintiffs’ sole renedy is a suit under the enforcenent
provisions of ERISA, 29 U S.C. §8 1132. The G eenbrier theory
woul d convert plaintiffs’ action into one arising under federal
| aw, thereby conferring federal question jurisdiction on this

court under 28 U. S.C. § 1331.



The Greenbrier’s renoval petition was filed in this court on
May 31, 2002, and a copy was pronptly filed in the Crcuit Court
of Greenbrier County. On May 30, 2002, defendant’s counsel
mai | ed a copy of the renoval petition with a proper Notice of
Renoval to plaintiffs’ attorneys at 181 Sunmers Street,
Charl eston, West Virginia, 25301, their correct address. For
sonme reason, the Notice of Renoval was never delivered.
Plaintiffs’ counsel discovered the case had been renoved when
they received in the mail a copy of The Greenbrier’s Answer on
June 7, 2002, and observed that the answer had been filed in

federal court. They called the clerk of the district court “out
of curiosity” and were told the case had been renoved.
Thereafter, plaintiffs filed a tinely notion to remand the
case to the Crcuit Court of Geenbrier County. The defendant’s
attorneys did not learn that plaintiffs had not received the
original Notice of Renoval until they received plaintiff’s notion
to remand. Upon |earning of the problem they pronptly mail ed
another copy to the plaintiffs’ counsel. This occurred on
July 2, 2002. Apparently, this second mailing was successful.
There are essentially two grounds offered to support remand.
First, the plaintiffs contend that there is no federal

jurisdiction because they are not participants in an ERI SA pl an

with regard to the claimed life insurance benefit. Second, they



mai ntai n that renoval was defective because they were not served
with tinely notice of renoval as required by 28 U S.C. § 1446.
The burden is upon the party seeking to preserve the court’s
removal jurisdiction (usually the defendant), not the party
noving to remand, to show the requirenents for renoval have been
satisfied; the renoval statute is to be strictly construed with

any doubt to be resolved against renoval. Fox v. CGeneral Mtors

Corp., 859 F. Supp. 216 (S.D.W Va. 1994); ELCO Mechani cal

Contractors, Inc. v. Builders Supply Association, 832 F. Supp.

1054 (S.D.W Va. 1993).

28 U.S.C. § 1446(d) requires a renoving defendant to give
witten notice to all adverse parties and to file a copy of the
Notice of Renoval with the clerk of the state court. At |east
one federal court has held that actual notice nust be given to
the adverse party and that an ineffective attenpt to give notice

by mail is insufficient. See, Kovell v. Pennsylvania R R Co.,

129 F. Supp. 906 (N.D. Chio 1954). In that case, the renoving
defendant had nmailed the notice to an address for plaintiff’s
attorney found in a tel ephone book -- an address which turned out
to be incorrect. In striking simlarity to this case,
plaintiff's attorney discovered the case had been renoved when he
checked the file in the state court to see if an answer had been
filed. The court in Kovell found that defendant’s attorney had

acted diligently and in good faith, but had nevertheless failed



to conply with the statute requiring actual notice. The only

significant distinction between that case and this is the fact

that, in our case, the notice was mailed to a correct address.
A nore recent case adopting a different approach is L&O

Partnership No. 2 v. Aetna Casualty & Surety Co., 761 F. Supp.

549 (N.D. Ill. 1991). 1In that case, a tinely renoval petition
was filed on Novenber 15, 1990. A certificate of service in the
record indicated that notice of the renoval was nailed to
plaintiff’s counsel on the sane day. The docunents were,
however, never received by counsel for Aetna. Aetna received
actual notice of the renoval when its | awer was nmail ed an
appearance affidavit by the federal court. D sapproving of
Kovell, the court adopted a “rule of good faith effort and | ack

of prejudice.” L& Partnership No. 2, 761 F. Supp. at 552. The

court said:

Where defendants nake a good faith effort to give
notice, and where plaintiffs suffer no prejudice as a
result of the failure of that attenpt, we think that
the requirenents of section 1446(d) are sufficiently
fulfilled to effect renoval. To hold otherw se woul d
hi nge the success of renoval on the vagaries of the
postal service and in-house mailroons; that approach
clearly does not advance the purposes of the renoval
statutes.

ld. See also Calderon v. Pathmark Stores, Inc., 101 F. Supp. 2d

246 (S.D.N. Y. 2000), holding that where the delay was relatively

short and no action was taken by the state court between the tine



of renoval and the giving of notice, the defect was harmn ess and
created no basis for remand.

Here, there is no question defendant acted in good faith. A
proper notice was mailed to plaintiffs’ counsel on the day before
the renoval petition was filed wwth the court. The notice was
mai |l ed to the correct address. Another copy was mailed to
plaintiffs’ attorneys as soon as The G eenbrier’s | awers | earned
the first had not been received. Likew se, there is no prejudice
to plaintiffs. Plaintiffs received actual notice of the renova
one week after the renoval petition was filed. No significant
action took place in state court in the interim”®™ The case is
young and there is anple tinme to develop it in the normal course
before trial. The delay of no nore than one week has not harned
plaintiffs at all.

Under these circumnmstances, this court chooses to follow L&0O

Partnership No. 2 v. Aetna Casualty & Surety Co., supra, and hold

the renoval to be procedurally effective. A nore significant
issue is whether there is federal question jurisdiction, an issue
to which we now turn.

It has | ong been held that, if a conplaint asserts only

state | aw causes of action, the defendant may not base federal

“ LaMaina v. Brannon, 804 F. Supp. 607 (D.N.J. 1992), is a case in which actual
prejudice accrued to plaintiff as a result of defendants’ failure to give timely notice of removal.
Plaintiff prepared for, and attended, a hearing in state court between the time the removal petition
was filed and notice was given, and obtained a favorable ruling from the state court at that
hearing.




question renoval jurisdiction on the anticipation of a federal
defense. The court, under this rule, may not | ook beyond the
specific allegations of the conplaint to determ ne whether the

case presents an issue of federal law. See, GQully v. First

Nat i onal Bank, 299 U.S. 109 (1936), and Louisville & Nashville

RR v. Mttley, 211 U S. 149 (1908).

Li ke so many general rules, however, this one has an

exception. In Franchise Tax Board v. Construction Laborers

Vacation Trust, 463 U S. 1 (1983), the Suprene Court held that

the conpl ete preenption doctrine is an independent corollary to
the wel | -pl eaded conplaint rule of Gully and Mottley. Under that
corollary, when a federal cause of action conpletely preenpts a
state cause of action set out in a conplaint, that conplaint
becones one necessarily arising under federal law. After

Franchi se Tax, the Suprene Court had occasion to deal with the

i ssue of ERI SA preenption in the context of a renoved case. See

Metropolitan Life Insurance Co. v. Taylor, 481 U S. 58 (1987).

In Metropolitan Life, the court held that commobn | aw causes of

action filed in state court which were preenpted by ERI SA and

fell within the statute establishing exclusive federa
jurisdiction over suits by beneficiaries to recover benefits from
a covered plan, were renovable to federal court, even though the
def ense of ERI SA preenpti on was nowhere to be seen on the face of

the conpl ai nt.



As one woul d expect, our court of appeals has followed suit.
Most recently, that court held that when a conplaint contains
clainms that fit within the scope of ERISA s civil enforcenent
provi sion, those state clains are converted into federal clains

and the action may be renoved. See Darcangelo v. Verizon

Communi cations, Inc., 292 F.3d 181 (4th Cr. 2002).

Here, plaintiffs’ state | aw causes of action are all based
upon the prem se that The G eenbrier, as part of the inducenent
to plaintiffs to work for the hotel, promsed to provide life
i nsurance benefits and then reneged on the prom se. The
definition of an enpl oyee benefit plan under ERI SA incl udes
(anmong ot her things) any plan, fund or programfor the purpose of
provi di ng death benefits through the purchase of insurance. See

29 U S.C 8§ 1002(1). In Coleman v. Nationwide Life |Insurance

Co., 969 F.2d 54 (4th Gr. 1992), our court of appeals held that
alife insurance policy was a “plan” under ERI SA. Furthernore,

ERI SA does not require a formal, witten plan. |In Madonia v.

Blue Cross & Blue Shield of Virginia, 11 F.3d 444 (4th Cr.

1993), the court held that a plan under ERISA is established if a
reasonabl e person can ascertain the intended benefits, the
beneficiaries, the source of financing and procedures for

recei ving benefits. The promised |ife insurance clainmed by
plaintiffs in the instant case clearly neets these requirenents.

The benefit is a paynent on death equal to tw ce the annual



salary; the class of beneficiaries consists of retired G eenbrier
enpl oyees; the premuns are to be paid by The G eenbrier; and the
procedure for receiving benefits is, presumably, the filing of a
claimwith the carrier upon death of the insured. Accordingly,
if, as plaintiffs claim there was a pronm se by The G eenbrier to
provide life insurance, that prom se was a “plan, fund or
prograni within the nmeaning of 29 U S.C. § 1002(1).

Since plaintiffs’ state lawclains fit wthin the scope of
ERI SA's civil enforcenent provision, 29 US. C 8§ 1132(a), those
clainms are, under the authorities di scussed above, properly
renovable to federal court.

Plaintiffs rely on Gardner v. E. 1. DuPont De Nenmours & Co.,

Inc., 165 F.3d 18 (4th G r. 1998) (unpublished), which they
believe to be factually simlar to the case at bar. But
plaintiffs’ faith in Gardner is msplaced. First, the opinion
was not published and, as a consequence, is of questionable
precedential value. See Local Rules and Internal Operating
Procedures of the United States Court of Appeals for the Fourth
Circuit, Rule 36(c). Mire inportantly, this court perceives a
significant factual distinction between Gardner and this case.
The facts of Gardner are found in the opinion of the district

court. See Gardner v. E.I. DuPont De Nempburs & Co., Inc., 978 F.

Supp. 667 (S.D.W Va. 1997), vacated, 165 F.3d 18 (4th Cr.

1998). The deceased husband of the plaintiff had retired on



disability fromDuPont. During the decedent’s enpl oynent, DuPont
had provided himwi th |ife insurance which, under the express
terms of DuPont’ s enpl oyee benefit plan, could not be continued
after he retired. DuPont had, however, m stakenly deducted
premuns for the life insurance from Gardner’s disability checks
after he retired. Gardner’s wi dow sued in state court for the

val ue of the death benefit. DuPont renoved the case to federal
court on the theory that the suit involved an ERI SA pl an benefit
and ERI SA preenption conferred federal question jurisdiction.

The district court agreed and dism ssed the plaintiff’'s state | aw
clains. The court of appeals took a different view and held
there was no federal jurisdiction. The appeals court reasoned
that, since the parties agreed the post-retirenent life insurance
benefit was not included in DuPont’s enpl oyee benefit plan, ER SA
was not inplicated. The appeals court vacated the | ower court
ruling and resurrected plaintiff’'s state |aw cl ai ns.

The situation in our case is quite different. Far from
agreeing that the life insurance benefit was never part of their
enpl oyee benefit plan, as the parties had done in Gardner, the
plaintiffs here insist that just the opposite is true; they
mai ntain that The G eenbrier prom sed thempost-retirenent life
i nsurance as part of the inducenent to work for The G eenbrier.

If The Greenbrier did in fact nake such a prom se as part of the

consideration for obtaining plaintiffs’ services, the prom sed

10



l'ife insurance is, under the authorities discussed above, an
enpl oyee benefit which is subject to ERI SA

In conclusion, the court holds that plaintiffs’ action is
one to recover a benefit under ERISA. As such, the exclusive
enforcenent provisions of ERI SA provide plaintiffs’ sole renedy
conpletely preenpting their state law clains. Once their claim
is transnogrified into one under ERI SA federal question
jurisdiction is present. Myreover, the court finds that
defendant acted in good faith in renoving this action and that
the delay in giving notice of renoval to plaintiffs caused them
no prejudice. Accordingly, the notion to remand i s DEN ED.

The Cerk is directed to mail a copy of this Menorandum
Opinion and Order to counsel of record and to post a copy on the
district web site.

It is SO ORDERED this 30th day of July, 2002.

David A Faber
United States District Judge
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