IN THE UNI TED STATES DI STRI CT COURT
FOR THE SQUTHERN DI STRI CT OF WEST VI RA NI A
AT BECKLEY

MARY L. LILLY,

Plaintiff,
V. ClVIL ACTI ON NO. 5:02-0004
CSX TRANSPORTATI ON, | NC.,

Def endant .

VEMORANDUM OPI NI ON_ AND CORDER

Pendi ng before the court is plaintiff’s notion to remand
this action to the Crcuit Court of Summers County, West
Virginia (doc. # 5). For the reasons stated herein, plaintiff’s

notion to renmand i s DEN ED

| . Background

The conplaint in this action was filed on Novenber 16,
2001, in the Crcuit Court of Sumrers County, West Virginia.
Servi ce was accepted on behal f of defendant CSX Transportation,
Inc. (“CSX’) by its statutory agent for service of process, the
West Virginia Secretary of State, on Novenber 30, 2001, pursuant
to West Virginia Code 8§ 31-1-15. The conplaint was received by
CSX in Jacksonville, Florida, its principal place of business,

on Decenber 7, 2001
CSX filed a notice of renoval pursuant to 28 U S. C

8 1446(d) on January 2, 2002.



I1. Discussion

Plaintiff noves to remand this action pursuant to 28 U. S. C
8§ 1447(c), claimng that CSX s notice of renoval was untinely.
CSX opposes remand and clains that its notice of renoval was
tinely. Title 28 U S.C. 8§ 1446(b) provides that a notice of
renoval is tinely if it is filed within 30 days "after receipt
by the defendant, through service or otherw se" of a copy of the
conplaint. The parties disagree on when the thirty-day tine
period for renmoval began to run in this case. Plaintiff argues
that the tinme for renoval began to run on Novenber 30, 2001, the
date the West Virginia Secretary of State was served and,
therefore, that CSX' s notice of renmoval was untinely. CSX
argues that the time for renoval did not begin to run until
Decenber 7, 2001, the date it actually received a copy of the
conplaint, and, therefore, that its notice of renoval was

tinmely.

The court notes that neither the Fourth Crcuit nor any
other United States Circuit Court of Appeals has addressed the
question of when the thirty-day renoval period begins to run
when service is effected on a statutory agent for service of
process. However, alnost every district court that has recently
addressed the issue has held that when service is effected on a
statutory agent, rather than on an agent appointed by the

defendant, the tine to renove the action to federal court does
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not start to run until the defendant actually has received a

copy of the conplaint.” See Hi bernia Comunity Devel opnent

Corp., Inc. v. US E. Comunity Services G-oup, Inc., 166 F

Supp. 2d 511, 513 (E.D. La. 2001) (holding that thirty-day
period did not begin to run until defendant actually received

the plaintiff’s petition); Auguste v. Nationwi de Mitual Ins.

Co., 90 F. Supp. 2d 231, 232 (E.D.N. Y. 2000) (holding that
service of process upon defendant’s statutory agent is not
sufficient to trigger the 30-day renoval period); Mnterey

Mushroons, Inc. v. Hall, 14 F. Supp. 2d 988, 991 (S.D. Tex.

1998) (hol ding that, where service was properly nmade on a
statutory agent, the renoval period began when def endant
actually received the process, not when the statutory agent

received it); Wlbert v. UwumlLife Ins. Co., 981 F. Supp. 61, 63

(D.RI. 1997) ("Wen a statutory agent is served, the clock for
renmoval does not begin ticking as it would if defendant itself
had been served but rather starts when defendant receives actual

notice of the service fromthe statutory agent."); Pilot Trading

Co. v. Hartford Ins. Goup, 946 F. Supp. 834, 839 (D. Nev. 1996)

(hol ding that, where service is effected through a statutory

agent, the tinme for renoval starts running at the tine of

“A few courts have taken a somewhat different approach, hol ding that
the tinme for renoval begins on the date the statutory agent mails the
conplaint to the defendant. See, e.g., Masters v. Nationw de Mitual
Fire Ins. Co., 858 F. Supp. 1184, 1186 (MD. Fla. 1994).
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defendant's actual receipt of the conplaint); Mdina v. Wal - Mart

Stores, Inc., 945 F. Supp. 519, 520 (WD.N. Y. 1996) (noting that

the tinme for renoval, in cases in which service is nmade on a
statutory agent, runs fromrecei pt of the pleading by the
def endant rather than the statutory agent.'") (quoting Cygi el man

v. Cunard Line, Ltd., 890 F. Supp. 305, 307 (S.D.N. Y. 1995));

Taphouse v. Home Ins. Co., 885 F. Supp. 158, 161 (E.D. M ch.

1995) (holding that the time limt for renoval does not begin
with service on a statutory agent, but when the defendant

actual ly receives the pleading); Skidaway Assocs., Ltd. v. dens

Falls Ins. Co., 738 F. Supp. 980, 982 (D.S.C. 1990) ("The | aw

appears to be settled that service on a statutory agent
does not start the running of the renpval statute tine
limtation period as would service on the defendant or an agent

desi gnated by the defendant."). See also Tick, Tock: Rules on

the Renpval O ock, 19 Rev. Litig. 47 (2000) (concluding that

“the heavy weight of authority is to the effect that the tine
for renoval in cases of service upon a statutory agent runs from
the recei pt of the pleading by the defendant, rather than the
statutory agent.”). The rationale behind this |ine of cases is
that a defendant can nake a decision to renove only after

exam ning the conplaint. |If the renoval period began running
upon recei pt of the conplaint by the statutory agent, "the

privilege of a defendant to renove could be easily curtailed or



abrogated conpletely.” Benson v. Bradley, 223 F. Supp. 669, 672

(D. Mnn. 1963).

The court has found only one published decision issued
within the | ast four decades which supports plaintiff’s argunent
that service on a statutory agent starts the thirty-day period
for renoval, even when the defendant has not yet actually

received a copy of the conplaint. See Bodden v. Union G| Co.

82 F. Supp. 2d 584 (E.D. La. 1998). The Bodden court based its

conclusion on the Fifth Grcuit's opinion in Reece v. Wil - Mart

Stores, Inc., 98 F.3d 839, 841 (5'" Gir. 1996), which was

abrogated by the Suprenme Court in Miurphy Brothers, Inc. v.

M chetti Pipe Stringing, Inc., 526 U S. 344, 355-56 (1999).

In Reece, a plaintiff filed suit against a corporation and
one of its enployees in state court. Reece, 98 F.3d at 841.
Plaintiff nmailed a copy of her original petition to the
def endant corporation's Chief Executive Oficer and two nonths
| ater, served process on the defendant corporation. Id.
Seventy-seven days after receiving a copy of the original
petition and seventeen days after service of process, the
def endant corporation filed a Notice of Renmoval in which it
argued that plaintiff had fraudulently joined one of the

corporation’s enployees in an attenpt to defeat diversity

jurisdiction. I1d. Plaintiff filed a Mtion to Remand whi ch was



denied, and after a trial on the nerits, the district court
granted judgnment in favor of the defendants. Id. Plaintiff
appeal ed the district court's denial of her Mtion to Renand,
and the Fifth Crcuit reversed, stating that "according to the
statute, the thirty-day period begi ns when t he def endant

receives a copy of the initial pleading through any nmeans, not

just service of process.” Id.

In Murphy Brothers, the Suprene Court overturned the Reece

rul e because it opened up the possibility that a person's
"procedural rights [mght] slip away before service of a
summons, i.e., before one is subject to any court's authority.”

Mur phy Bros., 526 U. S. at 356. Because Bodden was based on

Reece and because it is contrary to the general rule, the court

declines to adopt the Bodden hol di ng.

The court is persuaded by the reasoning in the cases
followng the majority view and finds that, where service of
process is effected on a statutory agent, the time for renoval
does not begin to run until the defendant has actually received

a copy of the process.

I1l1. Conclusion

Because plaintiff served process on a statutory agent,
defendant's notion to remand was not due until thirty days after

def endant actually received a copy of the conplaint. Thus,



defendant's notice of renoval, filed on January 2, 2002, was
timely. Accordingly, plaintiff's notion to remand i s DEN ED.
The Cerk is directed to mail copies of this Menorandum
Opi nion and Order to counsel of record and to publish a copy on
the court’s website at www. wsd. uscourts. gov.
It is so ORDERED this 21st day of February, 2002.

Ent er:

David A. Faber
United States District Judge



