IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRG NI A

CHARLESTON

FRANK MORDESOVI TCH

Plaintiff,
V. CIVIL ACTION NO. 2:02-0078
VESTFI ELD | NSURANCE COMPANY,

Def endant .

VEMORANDUM OPI NI ON AND ORDER

By nmenorandumopi ni on and order entered Novenber 27, 2002, the
court denied wthout prejudice, notions to conpel filed by
Plaintiff (Docunment ## 75 and 78) in which Plaintiff sought to
conpel Defendant to produce certain information and docunents and,
where a privilege was asserted by Defendant, to produce all
all egedly privileged information and docunents to the court for in
canera review (Docunment # 82.) In his notions to conpel,
Plaintiff argued that the attorney-client privilege and work
product doctrines did not apply in this first party insurance bad
faith action and, as such, Defendant should be required to turn
over protected information. The court rejected Plaintiff’s
argunments and determned that it was appropriate to apply
established principles of attorney-client privilege and work
product doctrine to the discovery at hand. At the tinme of the
court’s Novenber 27, 2002, nenorandum opi nion and order, the court

had not seen a privilege |log that had been prepared by Defendant.



The court directed the parties to conply with the Federal Rul es of
Civil Procedure related to the assertion of a privilege and i nposed
a schedule for the parties’ conpliance. Defendant filed a Second
Suppl enmental Objection and Privilege Log of Wstfield Insurance
Conmpany (“Privilege Log”) on Decenber 11, 2002, and Plaintiff
responded by letter dated Decenber 13, 2002. (Docunent # 85;
Letter fromPlaintiff’'s counsel dated Decenber 13, 2002, attached
hereto as Court’s Exhibit 1.) By order entered Decenber 20, 2002,
followng a hearing with the parties regarding the status of
various matters, the court directed that Defendant submt for in
canera review, docunents as to which it has clained a privil ege(s)
in the Privilege Log filed on Decenber 11, 2002. Defendant
submtted the at-issue docunents to the C erk on Decenber 23, 2002.
It is hereby ORDERED that the Cerk shall place the at-issue
docunents, attached hereto as Court’s Exhibit 2, UNDER SEAL
Rul e 501 of the Federal Rules of Evidence provides as fol |l ows:
Except as otherw se required by the Constitution of the
United States or provided by Act of Congress or in rules
prescribed by the Suprene Court pursuant to statutory
authority, the privilege of a witness . . . shall be
governed by the principles of the conmon | aw as they may
be interpreted by the courts of the United States in the
light of reason and experience. However, in civil
actions and proceedings, with respect to an el enent of a
claimor defense as to which State | aw supplies the rule
of decision, the privilege of a witness . . . shall be
determ ned in accordance with State | aw.

Pursuant to the second sentence of Rule 501, state | aw supplies the

rule of decision in this matter alleging violations of the Wst



Virginia Unfair Trade Practices Act, West Virginia Code § 33-11-
4(9) (Vest 2002).

In State ex rel. USF&G v. Canady, 460 S.E.2d 677, 684-85 (W

Va. 1995), the Suprene Court of Appeals of West Virginia noted that
the attorney-client privilege and the work product exception are to
be strictly construed. “As the attorney-client privilege and the
wor k product exception may result in the exclusion of evidence
which is otherwi se relevant and material and are antagonistic to
the notion of the fullest disclosure of the facts, courts are
obligated to strictly limt the privilege and exception to the
purpose for which they exist.” [d. at 684. On the other hand
“Icl]ourts nmust work to apply the privilege in ways that are
predi ctable and certain” keeping in mnd that “[t]he privilege
forbidding the discovery of evidence relating to communications
between an attorney and a client is intended to ensure that a
client remains free from apprehension that consultations with a
| egal advisor wll be disclosed.” 1d. at 684 (citations omtted).
As the court in USF&G expl ai ned:

VWat is at stake here are two inportant conpeting

policies. One policy protects the integrity and fairness

of the fact-finding process by requiring full disclosure

of all relevant facts connected with the inpending

[itigation. The other policy pronmotes full and frank

consultation between a client and a |egal advisor by

renmovi ng the fear of conpelled di scl osure of infornmation.

“I't is then the function of a court to nediate between

them assigning, so far as possible, a proper value to

each, and summoning to its aid all the distinctions and
anal ogies that are the tools of the judicial process.”



Id. at 684-85 (quoting dark v. United States, 289 U S. 1, 13, 53

S.Ct. 465, 469, 77 L.Ed. 993, 999 (1933)).

I n USE&G, the West Virginia Suprenme Court reiterated the three
el ements necessary to determne whether the attorney-client
privilege exists: “‘(1) both parties nust contenplate that the
attorney-client relationship does or wll exist; (2) the advice
nmust be sought by the client fromthat attorney in his capacity as
a legal adviser; (3) the conmunication between the attorney and
client nust be intended to be confidential.’” [d. at 688 (quoting

State v. Burton, 254 S. E 2d 129, 135 (W Va. 1979)).

A party waives the attorney-client privilege

by asserting clains or defenses that put his or her
attorney’s advice in issue. The cl assical exanple is
where an attorney is sued by a client for |[egal
mal practi ce. See 8 Wgnore, supra 8 2327 at 638. A
defendant also nmay waive the privilege by asserting
reliance on the |egal advice of an attorney. Hunt [v.
Bl ackburn], 128 U.S. [464,] 470, 9 S. . [125,] 127, 32
L. Ed. [488,] 491 [1888] (client waived privilege when
she alleged as a defense that she was mslead by
counsel); Chevron Corp. v. Pennzoil Co., 974 F.2d 1156
(9th Gr. 1992) (party’'s claimthat its tax position was
reasonabl e because it was based on advi ce of counsel puts
advice in issue and waives privilege).

Id. In USF&G the court cautioned that the party asserting the
privil ege nmust take

the affirmative step of placing the |egal advice they
received inissue. * * * [Aldvice is not in issue nerely
because it is relevant, and it does not conme in issue
nmerely because it nmay have sone affect [sic] on a
client’s state of m nd. Rat her, it becones an issue
where a client takes affirmative action to assert a
defense and attenpts to prove that defense by discl osing
or describing an attorney’s comruni cati on.
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ld. at 688 n.16 (citing Pittston Co. v. Allianz Ins. Co., 143

F.RD 66, 72 (D. N.J. 1992); North River Ins. Co. v. Philadelphia

Rei nsurance Corp., 797 F. Supp. 363, 370-71 (D. N.J. 1992)).

Rul e 26(b)(3) of the West Virginia Rules of G vil Procedure
governs the work product doctrine. It states as foll ows:

Trial Preparation: Materials. Subject to the provisions of
subdi vision (b)(4) of this rule, a party nmay obtain discovery
of docunents and tangi bl e things otherw se di scoverabl e under
subdi vision (b)(1) of this rule and prepared in anticipation
of litigation or for trial by or for another party or by or
for that other party's representative (including the party's
attorney, consultant, surety, indemmitor, insurer, or agent)
only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of the
party's case and that the party is wunable wthout undue
hardship to obtain the substantial equival ent of the naterials
by other neans. In ordering discovery of such materials when
the required show ng has been made, the court shall protect
agai nst disclosure of the nental inpressions, conclusions,
opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.

W Va. R Cv. P. 26(b)(3). To determ ne whether a docunment was
prepared in anticipation of litigation, “the primary notivating
purpose behind the creation of the docunent nust have been to

assist in pending or probable future litigation.” State ex rel

United Hospital Center, Inc. v. Bedell, 484 S. E. 2d 199, 213 (W Va.

1997). Consistent with the findings of the United States Court of

Appeal s for the Fourth Grcuit inlInre Gand Jury Proceedings, 33

F.3d 342, 348 (4th Cr. 1994), the court in USF&G held that the
wor k product protection is analyzed in tw contexts: fact work

product and opi ni on work product.



“Both are generally protected and can be di scovered only
in limted circunstances. Fact work product can be
di scovered upon a show ng of both a substantial need and
an inability to secure the substantial equival ent of the
materials by alternate neans w t hout undue hardship

. Opinion work product is even nore scrupul ously
protected as it represents the actual thoughts and
i npressions of the attorney, and the protection can be
claimed by the client or the attorney.”

USF&G 460 S.E.2d at 691 (quoting In re Grand Jury Proceedi ngs, 33

F.3d at 348).

In State ex rel. Allstate Ins. Co. v. Gaughan, ! 508 S. E. 2d 75,

92 (W Va. 1998), the West Virginia Suprene Court acknow edged t he
vari ous approaches used in analyzing work product issues, and
determ ned that a case-by-case approach is

“nmore sound in determning whether docunents in an
insurance claim file were prepared in anticipation of
l[itigation. The trial court should consider the nature
of the requested docunents, the reason the docunents were
prepared, the relationship between the preparer of the
docunent and the party seeking its protection from
di scovery, the relationship between the litigating
parties, and any other facts relevant to the issue.”

(quoting Askew v. Hardnman, 918 P.2d 469, 473-74 (Utah 1996)).

Finally, the claimnt bears the burden of establishing the
applicability of the attorney-client privilege or the work product
exception. USF&G 460 S. E. 2d at 684.

The docunents identified in the Privil ege Log and subm tted by

Def endant can be grouped generally into five categories:

1 In its November 27, 2002, menorandum opinion and order, the court
rejected Plaintiff’'s arguments related to the applicability of Gaughan in this
first party bad faith action. Nevertheless, Gaughan is instructive as to the
general application of the work product exception.
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1. Features and/or Reserve Infornmation (Bates stanp nunbers
2, 11, 13, 35, 38-39, 41-44, 46, 49, 51-52, 108, 1722, 213, 246,
256, 277, 280, 282, 290, 326, 423, 431, 450, 463, 464, 472 and
488). These docunents or portions thereof, which consist primarily
of Defendant’s “Wrk Product Notes” and “SOCS Dropfile Cover
Letters,” contain features and/or reserve information. In its
Privilege Log, Defendant asserts the features and reserve
information contained therein is protected by the attorney-client
privil ege and/or the work product doctrine. Plaintiff asserts that
there is a distinct likelihood that the redacted i nformati on woul d
show bad faith on the part of Defendant, and, as a result, should
be produced. (Court’s Exhibit 1, pp. 1-2, 6-7, 9, 10.)

The court finds that the features and reserve information
contained in the above Bates stanped docunents is not protected by
the attorney-client privilege, as there is no “communication”
between client and attorney as required by USF&G As to the work
product exception, the court finds that the features and reserve
information contained in the above-referenced docunents was
prepared in anticipation of litigation and reveals the “‘nenta
i npressi ons, thoughts, and concl usi ons [ of Defendant] i n eval uating

a legal claim’” Chanbers v. Allstate Ins. Co., 206 F.R D. 579,

500 (S.D. W Va. 2002) (quoting Simobn v. GD. Searle & Co., 816

2 This particular document (172) and Bates stanp nunbers 213, 246, 256,
282, 290, 326, 423, 431, 450, 463 and 472 were not identified by Defendant as
contai ning reserve information, but a portion of these docunent do contain such
i nformati on.



F.2d 397, 401 (8th Cr. 1987)). As such, these docunents are
protected from di scl osure pursuant to the work product exception.
2. Fee information related to Bow es Rice MDavid Gaff &
Love (“Bowl es Rice”) and Kesner, Kesner & Branble (“Kesner Firni)
contained in “Wrk Product Notes” and engagenent letters from
Bowl es Ri ce dated February 15, 2000 (Bates stanp nunbers 37-38, 39-
40, 45-46, 48, 50, 52-54, 406-407, 408-10). The information in
this category consists of (1) litigation fees paid Bowes Rice in
2000; (2) litigation fees paid the Kesner Firmin 2000 and 2001;
and (3) engagenent |letters between Bowl es Ri ce and Def endant dated
February 15, 2000. In its Privilege Log, Defendant generally
asserts that the above-referenced docunents are protected by the
attorney-client privilege and the work product doctrine. Plaintiff
argues that the engagenent letters are di scoverable and will |ikely
contain relevant and adm ssible evidence to prove that Defendant
inproperly exerted leverage on Bowes Rice in an attenpt to
influence Bowes R ce in a mnner which placed Defendant’s
interests above Plaintiff’s. (Court’s Exhibit 1, p. 8.)
Generally, “neither the identity of a client nor the fees that
the client paysis withinthe attorney-client privilege.” Franklin
D. d eckley, Handbook on Evidence for West Virginia Lawers, | 5-

4(E)(2)(b) (3d ed. 1994) (citing United States v. (Under Seal), 774

F.2d 624, 628 (4th Cr. 1985)). In In re Gand Jury Mtter, 926

F.2d 348, 352 (4th Cr. 1991), the United States Court of Appeals



for the Fourth Circuit acknow edged that attorney fee arrangenents
ordinarily do not reveal confidential professional comunications
between attorney and client and, as such, are not generally
protected by the attorney-client privilege. Defendant has not nmade
the requisite showing that the fee information contained in the
“Wor k Product Notes” or the engagenent letters are protected by the
attorney-client privilege. Li kewi se, the work product doctrine
does not preclude production of the above-referenced docunents, as
Def endant has not established that the docunents were prepared in
anticipation of litigation, i.e., “the primary notivating purpose
behi nd the creation of the docunent [was not] to assist in pending
or probable future litigation.” Bedell, 484 S. E 2d at 213.
| nstead, the docunments at issue were prepared “in the ordinary
course of . . . business” and are entitled to no protection. |d.

3. (A “Work Product Notes” (Bates stanp nunbers 11,3 13, 15,
17, 20, 25-28, 35-39, 41-48, 50-53, 278-80, 488); and (B) Internal
correspondence and comruni cations at Westfield (Bates stanp nunbers

172, 213, 246, 256* 282, 290, 326, 423, 431, 450, 463, 472).

3 In Defendant’s Privilege Log, Defendant refers to a range of pages from

11-54 and 275-81. However, sone pages within this range were produced in their
entirety and are not at issue. The court has listed those Bates stanp nunbered
docunents produced to the court for in canera review and about which a dispute
exists as to the applicability of the attorney-client privilege and work product
doctri ne.

4 Al of the docunents identified here, with the exception of Bates stanp
nunber 256, are entitled “SCCS Dropfile Cover Letter.”
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A, “Wrk Product Notes.”

These docunments® consist of redacted and/or conpletely
wi t hhel d “Wbrk Product Notes” of Defendant dated January 14, 2000,
January 17, 2000, January 19, 2000, February 1, 2000, February 15,
2000, February 24, 2000, February 28, 2000, March 27, 2000, March
29, 2000, April 4, 2000, April 26, 2000, May 11, 2000, May 12,
2000, May 28, 2000, June 1, 2000, June 2, 2000, June 6, 2000, June
9, 2000, June 12, 2000, June 26, 2000, June 30, 2000, July 7, 2000,
August 11, 2000, October 20, 2000, Novenber 8, 2000, Novenber 13,
2000, July 3, 2001, and Novenber 7, 2001.

In its Privilege Log, Defendant asserts the attorney-client
privilege and work product exception as grounds for redacting
and/ or not producing the above information. Plaintiff argues that
there is a distinct likelihood that the redacted portions of the
above-referenced docunents would tend to show that Defendant’s
denials of Plaintiff’'s allegations are made in bad faith and
contradicted by Defendant’s own docunents. (Court’s Exhibit 1, pp.
2, 6-7, 10-11.)

Wt hout revealing their substance, the “Wrk Product Notes”
enuner ated above begin with filing of the underlying lawsuit in
January of 2000, and reveal the progress of the underlying case

(i ncluding, in sonme instances, the thoughts and nental inpressions

5 To the extent the “Wrk Product Notes” and “SOCS Dropfile Cover Letters”
contain features and reserve i nformation, the court addresses protection of this
i nformati on under subpart 1 of this decision.
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of Westfield and its counsel, the Kesner Firm related to various
i ssues that arose in the underlying case) through its concl usion
and thereafter through Novenber 7, 2001. The “Wirk Product Notes”
were authored primarily by the clainms adjuster, Erik Sikorski, but
al so by his superiors and others enpl oyed by Defendant.

There is no doubt that the majority of the “Wrk Product
Notes” at issue (those dated from January 13, 2000, through
Novenber 13, 2000, just before the underlying acti on was di sm ssed,
i.e., Bates stanp nunbers 11, 13, 15, 17, 20, 25-28, 35-39, 41-48,
50-52, 278-80, 488, but not 53) were prepared in anticipation of
litigation as to the underlying action® filed by Plaintiff against
Def endant and ot hers. The underlying action was filed on June 11
2000, inthe Crcuit Court of Kanawha County, West Virgini a agai nst
t he underinsured notorist who hit and killed Plaintiff’s pedestrian
son, the bar that served al cohol to the underinsured notorist, and
Def endant’, who provided Plaintiff underinsured notorist coverage.
Def endant retained the Kesner firm to represent it in the
underlying action. (Westfield Insurance Conpany’s Response to
Plaintiff’s Mtion to Conpel (“Def.’s Resp.”) at 2 (Docunent #

79).) On August 14, 2000, Plaintiff and Defendant entered into a

6 The court culled the pertinent procedural history of the underlying
action froma nunmber of sources.

" Plaintiff twice noved to amend the conplaint in State court, once to
file a declaratory judgnent action agai nst Defendant and a second tinme to all ege
a bad faith claim Although the notion to amend the conplaint to allege bad
faith was granted by the State court, Plaintiff never fil ed the anended conpl ai nt
alleging bad faith. Instead, he later filed a second lawsuit in State court
al l eging bad faith, which action was renmoved to this court by Defendant.

11



settl enent agreenent in which Defendant paid the $300,000 limts of
its underinsured notorist coverage to Plaintiff, and Plaintiff
signed a “Release, Settlenent and Subrogation Agreenent.” The
Agreenment provided that “Wstfield shall be subrogated to the
extent of its paynent of underinsurance and nedi cal paynents to
[Plaintiff].” Al nost fromthe beginning of the underlying suit,
Plaintiff and Def endant were at odds over several issues, including
i ssues rel ated to residency and subrogation. The dispute as to the
subrogation i ssue continued after Plaintiff and Def endant settl ed.

After settling with Defendant, Plaintiff continued his action
agai nst the bar and by virtue of a settlenment around Cctober of
2000, wultimately recovered the full Ilimts of the liability
i nsurance coverage available to the bar. At a hearing on Novenber
27, 2000, to approve the settlenent and di sm ss the case, Defendant
requested additional time to decide whether it believed that
Plaintiff was made whole by the conbined insurance settlenents,
such that it would waive its right to subrogation. As a result,
the court decided to forego ruling on the various |egal positions
and scheduled a hearing on Decenber 11, 2000, at which tine
Def endant nmust show good cause as to why the entire anmount of the
settl ement nonies should not be paid to Plaintiff. (Def.’s Resp.,
Exhibit G) The hearing never occurred because on Novenber 28,
2000, Defendant waived its subrogation rights. (Def.’s Resp. at

5.) On Decenber 14, 2001, Plaintiff filed the instant bad faith

12



action in the GCrcuit Court of Kanawha County, Wst Virginia, and
Def endant renoved the case to this court on January 28, 2002.

Wth the exception of entries on Bates stanp nunber 53, the
above-cited “Wrk Product Notes” are dated January of 2000, through
Novenber of 2000, and were created during the underlying
litigation. Cearly, “the primary notivating purpose behind the
creation of the docunent[s] was to assist in pending
l[itigation.” Bedell, 484 S E. 2d at 213. Had the above-referenced
docunents been before the court in the context of the underlying
litigation, the conclusion that they were prepared in anticipation
of litigation is certain.?®

The court nust further determ ne whether the work product
protection, to the extent it appropriately applies as to docunents
prepared in the underlying litigation, extends to this subsequent
bad faith litigation. The court finds that in all the instances
where work product exists as to the underlying litigation (see
anal ysis below), the protection should extend to the instant case.
The West Virginia Suprene Court in USF&G addressed in dicta the
i ssue of whether the work product exception evaporates when the
l[itigation for which the docunent was prepared ends or whether it
extends to subsequent litigation. USF&G 460 S.E. 2d at 691. The

West Virginia Suprenme Court concluded, based on United States

8 The court addresses bel ow, whether the remaining requisites of the work

product doctrine have been satisfied as to these docunents.
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Suprene Court precedent, that the protection generally applies in
subsequent litigation. The West Virginia Suprenme Court went on to
recogni ze that the magjority of federal courts, including the United
States Court of Appeals for the Fourth Circuit, have found that the
protection applies in subsequent litigation. The West Virginia
Suprene Court noted that sone courts have applied the protection to
“closely related” subsequent |itigation, while others, including
the Fourth Circuit, have taken a broader view by finding the
privilege applies to all subsequent Ilitigation whether or not
related. 1d. In USF&G the West Virginia Suprene Court determ ned
that the docunents at issue in that case satisfied both
alternatives, nmaking it unnecessary to deci de between the two. As
i n USF&G the subsequent bad faith litigation between Plaintiff and
Defendant is closely related to the underlying lawsuit. |[|ndeed,
the alleged actions of Defendant in the underlying action are the
very basis for Plaintiff’s clains in the instant action and, as
such, they could not be nore closely rel ated.

To the extent the West Virginia Suprene Court’s directive in
USEF&G is nerely dicta and, therefore, lacking the force of an
adj udi cation, there is other support for extendi ng t he work product

protection to this subsequent bad faith litigation. In Bartlett v.

State Farm Mutual Autonobile Ins. Co., 206 F.R D. 623 (S.D. Ind.

2002), the United States District Court for the Southern District

of Indiana addressed the issue in a context very simlar to the

14



i nstant case. In Bartlett, an insured filed suit against his
insurer for paynment of underinsured notorist proceeds under his
policy and eventual |y obtained a verdict in his favor. As a result
of the verdict, the insurer paid the underinsured notorist policy
[imts. The insured filed suit against his insurer again, this
time alleging bad faith clainms related to failure to tender policy
limts on the underinsured notorist policy. 1d. at 625. In the
bad faith action, the insurer sought protection of correspondence
between the insurer and its counsel in the underlying suit, an
interrogatory summary drafted by counsel in the underlying action
and draft responses to the plaintiff’s interrogatories, anong
ot hers. The insurer asserted the attorney-client privilege and
wor k product protection. |d. at 626.

The court in Bartlett determned that the correspondence
between the insurer and its trial counsel in the underlying case
was protected by the attorney-client privilege and that the i nsured
coul d obtain nuch of the information through | ess intrusive neans.
Id. at 627. The court went on to find that the information
contained in the clains file was protected by the work product
doctri ne. The court concluded that the insurer had presented
“sufficient evidence that the docunents in question were prepared
inanticipation of litigation for [the insured s] first case tried
in state court and not in the ordinary course of business.” 1d. at

629.
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The court in Bartlett reached its concl usi on based on a nunber
of considerations, all of which exist in the instant case and
further counsel in favor of a finding that the docunents at issue
were prepared in anticipation of [|itigation. The court in

Bartlett, quoting Kujawa v. Manhattan Nat. Life Ins. Co., 541 So. 2d

1168, 1169 (Fla. 1989), acknow edged that the relationship between
an insured and an insurer in a first party bad faith action is
““adversarial, not a fiduciary, relationship . . . and that the
|l egislature in creating the bad faith cause of action did not
evince an intent to abolish the attorney-client privilege and work
product imunity.’” Bartlett, 206 F.R D. at 629.

Simlarly, in Gaughan, the Wst Virginia Suprene Court
recogni zed the potentially adversarial nature of the relationship
between insurer and insured in a first party bad faith action:

Because the interests of the insured [sic; insurer] and

insured may in fact be inconsistent in afirst-party bad

faith action, we decline to decide the extent to which

the attorney-client privil ege/work product rules apply to

the claimfile of an insured in a first-party bad faith

action against an insured [sic; insurer].

Gaughan, 508 S.E.2d at 87 (citation omtted). In fact, it was this
| anguage that the court found instructive inits Novenber 27, 2002,
menor andum opinion and order in determning that traditional
established principles of the attorney-client privilege and work

product doctrine applied in the instant first party bad faith

action. (See Docunent # 82, pp. 13-16.)
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The court in Bartlett noted a decision from the Mddle
District of North Carolina, in which the court recognized that
““Iwlhile arguably it may be nore difficult to prove a cl ai mof bad
faith failure to settle wi thout exam ning an insurance conpany’s
clains file, that does not nean it is inpossible.”” Bartlett, 206

F.RD at 629 (quoting Ring v. Comercial Union Ins. Co., 159

F.R D. 653, 657 (MD. NNC 1995)). The court in R ng reasoned that
Rule 11 requires the plaintiff to have a reasonable basis in fact
to bring the claim In addition, the Ring court noted that
plaintiff “could ‘thoroughly depose and exam ne the defendants’
adjuster to find out all of his actions and decisions |eading to
the denial of the claim’” Bartlett, 206 F.R D. at 629 (quoting
Ring, 159 F.R D. at 657).

The court is sensitive to the challenges Plaintiff may face in
proving bad faith wi thout access to the whole of every docunent in
the clains file. However, as the court in USE&G pointed out “[i]n
cl ear | anguage, Rule 26 provides that privileged matters, although
rel evant, are not discoverable. As a result of this rule, many
docunents that could very substantially aidalitigant in alawsuit
are neither discoverable nor adm ssible as evidence.” USF&G 460
S.E.2d at 687. Furthernore, there are other neans through which
Plaintiff may prove his case. The court has allowed the
depositions of counsel inthis matter and Plaintiff has deposed the

clainms adjuster, M. Sikorski, anong others.
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Based on the above reasoning, the court concludes that the
above-referenced docunents were prepared in anticipation of
l[itigation. The court further finds that the foll ow ng docunents
are conpletely protected because they constitute opinion work
product enbodyi ng t heories and opi ni ons about the litigation: Bates
stanp nunbers 11, the second sentence beginning with “He”, but not
the first sentence beginning with “The lawsuit”; 13; 15; 20; 25;
26; 27; 35, the March 27, 2000, entry, but not the March 29, 2000,
entry; 36; 37; 38; 39, except for the entry on May 12, 2000; 41;
42-43, but not the second, third, fourth and fifth sentences of the
entry on June 2, 2000, beginning with “Also”; 44; 45; 46; 48, but
not the sentences in the entry on July 7, 2000, beginning wth
“Pl ease” and ending with “Erik;” 50, but not the first sentence of
the entry on Cctober 20, 2000, beginning with “Spoke”; 51; 52; 53;
278, but not the entry on March 29, 2000 (this page duplicates
entries on 35 and 36); 279-80, except for the entry on May 12, 2000
(this page duplicates entries on 37, 38 and 39); and 488.

Wth respect to the remaining docunments not entitled to ful
protection, the court nust determ ne whether Plaintiff has a
substantial need for them taking into account their rel evance and
i nportance and the availability of the facts from other sources.
The court finds that Plaintiff does not have a substantial need for
the docunents, Bates stanped or otherwise identified as foll ows:

11, the first sentence beginning with “The lawsuit;” 17; 28; 35,
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the March 29, 2000, entry; 39, the entry on May 12, 2000; 42-43,
the second, third, fourth and fifth sentences of the entry on June
2, 2000, beginning with “Also;” 47; 48, the July 7, 2000, entry
beginning with “Please” and ending with *“Erik;” 50, the first
sentence of the entry on Cctober 20, 2000, beginning with “Spoke;”
278, the March 29, 2000, entry (this entry duplicates an entry on
35); 279-80, the entry on May 12, 2000 (this entry duplicates an
entry on 39). The docunents sinply do not contain information that
is of any rel evance or inportance in the instant case and, as such,
the court finds that Plaintiff | acks the substanti al need necessary
for their disclosure.

As to the remaining “Wrk Product Notes” (Bates stanp nunber
53) which postdate the resolution of the underlying lawsuit in
Novenber of 2000, the court finds that the entries in the “Wrk
Product Notes” dated July 3, 2001, and Novenber 7, 2001, also were
prepared in anticipation of litigation. Plaintiff noved to anmend
t he underlying State court action to allege a bad faith action, and
the State court granted this notion at a hearing on Novenber 27
2000, as nenorialized in its order entered Decenber 18, 2000.
(Def.’s Resp., Exhibit G) Al though Plaintiff never filed the
third amended conplaint, and instead, filed the instant action in
State court, which Defendant renoved, Defendant was on notice as to
Plaintiff’s intention to file a bad faith action by Novenber of

2000, if not earlier. Thus, the court concludes that Bates stanp
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nunber 53 was prepared in anticipation of litigation. The court
further finds that the entries on July 3, 2001, and Novenber 7,
2001, contain opinion work product enbodying theories and opi ni ons
about the litigation and, therefore, are conpletely protected from
pr oducti on.

Finally, the court finds no indication that Defendant placed
inissue any attorney-client conmunications contained in the “Wrk
Product Notes” and otherwi se protected by either the attorney-
client privilege or the work product doctrine. Plaintiff makes no
mention of this in his letter dated Decenber 13, 2002, responding
to the Privilege Log. There is brief nentionin Plaintiff’s first
nmotion to conpel that Defendant placed the advice of counsel in
issue by virtue of its response to an interrogatory. (Docunent #
75, p. 10.) The court disagrees and has seen no additional
indication that Defendant affirmatively placed the advice of
counsel in issue. Notably, the court explained in USF&G that the
test for determ ning waiver of the attorney-client privilege is a
stringent one, requiring that the party asserting the privilege
t ake

the affirmative step of placing the |egal advice they

received in issue. * * * [AJdvice is not in issue nerely

because it is relevant, and it does not conme in issue

nmerely because it nmay have sone affect [sic] on a

client’s state of m nd. Rat her, it beconmes an issue

where a client takes affirmative action to assert a

defense and attenpts to prove that defense by disclosing
or describing an attorney’s comruni cati on.
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USF&G 460 S.E. 2d at 688 n.16 (citing Pittston, 143 F.R D. at 72;

North River, 797 F. Supp. at 370-71). The court cannot concl ude

that Defendant placed protected communications or docunents in
i ssue.

B. “SOCS Dropfile Cover Letter.”

Many of the “SOCS Dropfile Cover Letters” contain information
duplicated in the “Wrk Product Notes.” M. Sikorski corresponded
wi th ot her enpl oyees of Defendant on various issues related to the
underlying litigation. Hs “Wrk Product Notes” reflect this
correspondence and its content, while the “SOCS Dropfile Cover
Letters” appear to be the actual docunent sent to various other
enpl oyees of Defendant. As a result, the court rules as follows:

(1) Bates stanp nunber 213 contains information duplicated in
Bat es stanp nunber 52, which the court found to be protected;

(2) Bates stanmp nunber 246 contains information duplicated in
Bat es stanp nunber 48, which the court found to be protected;

(3) Bates stanp nunber 290 contains information duplicated in
Bat es stanp nunber 36, which the court found to be protected; and

(4) Bates stanp nunber 450 contains information duplicated in
Bat es stanp nunber 17, which the court found to be protected.

The court further finds that in at |east two instances,
Def endant seeks wor k product protection for docunents, the content

of which was disclosed in the “Wirk Product Notes.” As a result,
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any protection afforded these docunents has been waived and, they
nmust be produced. In particular,

(1) The content of Bates stanp nunber 282 was produced at
Bat es stanp nunber 37; and

(2) The content of Bates stanp nunber 326 was produced at
Bat es stanp nunber 28.

As to Bates stanp nunbers 172 and 256, a “SOCS Dropfil e Cover
Letter” with handwitten notes, and handwitten notes on a features
and reserve docunent dated June 1, 2000, the court finds,
consistent with its reasoning as to the “Wrk Product Notes,” that
these documents were prepared in anticipation of [litigation.
Furthernore, they contain theories and opinions about the
litigation and are conpletely protected from producti on.

As to Bates stanp nunbers 423, 431, 463 and 472, the court
finds that these docunents were prepared in anticipation of
l[itigation, but that they do not contain opinions and theories
about the litigation. Furthernore, the docunents do not contain
information that is of any rel evance or inportance in the instant
case and, as such, the court finds that Plaintiff |acks the
substanti al need necessary for their disclosure.

4. Correspondence and conmuni cati ons between Westfield and
counsel at the Kesner Firm (Bates stanp nunbers 64, 84, 101, 160,
161, 162, 163, 164, 173-74, 211-12, 214-15, 248, 291-92, 297, 299,

370, 405, 411, 432, 451, 452, and 475).
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A Bates stanp nunbers 160, 161, 162 and 163. These
docunents, one letter and one fax cover sheet fromthe Kesner Firm
to Defendant and two fax cover sheets from Defendant to the Kesner
Firm are dated after Plaintiff filed the instant bad faith suit.
Bat es stanp nunber 160 is a confidential comunication containing
| egal advice regarding the instant lawsuit, and, therefore, is
protected by the attorney-client privilege and not subject to
production. Bates stanp nunbers 161, a fax cover sheet, contains
no conmunication and is not protected by the attorney-client
privilege. Wth respect to work product, Bates stanp nunber 161
was prepared in anticipation of litigation (it appears to be the
fax cover sheet for the letter dated January 21, 2002 (Bates stanp
nunber 160)), but does not contain opinions and theories about the
l[itigation. The docunents sinply do not contain information that
is of any rel evance or inportance in the instant case and, as such,
the court finds that Plaintiff | acks the substantial need necessary
for their disclosure. Bates stanp nunbers 162 and 163 do not fal
within the attorney-client privilege, as they do not seek or
contain |egal advice. Bates stanp nunbers 162 and 163 were
prepared in anticipation of litigation, but they do not contain
opi nions and theories about the litigation. The court further
finds that Plaintiff does not have a substantial need for these
docunents; they sinply do not contain information that is of any

rel evance or inportance in the instant case.
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B. Bates stanp nunbers 64, 84, 101, 164, 173-74, 211-12, 214-
15, 248, 291-92, 297, 299, 370, 405, 411, 432, 451, 452, and 475.
The remai ni ng docunents consist of letters from Defendant to the
Kesner Firm or visa versa dated prior to the institution of the
instant litigation and related to matters in the underlying
[itigation.

The foll owm ng docunents are protected by the attorney-client
privilege, as they are confidential attorney-client comuni cati ons,
whi ch seek or provide |legal advice: Bates stanp nunbers 173-74,
211-12, 291-92, 297, 299, 370, 405, 411, 432, 451, 452, and 475.

The remai ni ng docunents not protected by the attorney-client
privilege, Bates stanp nunbers 64, 84, 101, 164, 214-15, and 248,
were created in anticipation of the underlying litigation and do
not contain opinions and theories about the litigation. The court
further finds that Plaintiff does not have a substantial need for
t hese docunents; they sinply do not contain information that is of
any rel evance or inportance in the instant case.

5. Certificate of mailing (Bates stanp nunbers 538-39).
Def endant only provi ded Bates stanp nunber 539 to the court. This
docunent is a certificate of mailing on which all nanes and
addresses except for Plaintiff’s have been redacted. Def endant
does not assert any sort of privilege for this docunent. Plaintiff
asserts that the docunent should be produced because it “may | ead

to other Westfield i nsureds who have been treated unfairly and/ or
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illegally by Westfield. The plaintiff wil | agree to
confidentiality if the information is produced and will agree to
make no attenpt to contact any Westfield insureds w thout a court
order stating that the plaintiff may contact Westfield insureds
based upon the ‘certificate of mailing” information.” (Court’s
Exhibit 1, p. 11.) Pursuant to Rule 26(b)(1) of the Federal Rules
of Civil Procedure, the certificate of mailing information is not
relevant to the claimor defense of any party, nor does the court
find good cause for the disclosure of such information. Plaintiff
has not alleged a class action or pattern and practice conduct of
any kind and information related to other clains handled by
Def endant is not discoverable pursuant to Rule 26(b)(1).

Accordingly, it is hereby ORDERED that by the close of
business on February 11, 2003, Defendant shall produce to
Plaintiff, the foll ow ng:

(1) At Bates stanp nunbers 37-38, the litigation expenses
entry on May 8, 2000 (Note Number 97), beginning at the bottom of
37 and continuing on 38;

(2) At Bates stanp nunmbers 39-40, the Ilitigation expenses
entry on May 15, 2000 (Note Number 101), begi nning at the bottom of
39 and continuing on 40;

(3) At Bates stanp nunbers 45-46, the litigation expenses

entry on June 12, 2000 (Note Nunber 128), beginning at the bottom
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of 45 and continuing on 46, but not the remaining entries on June
12, 2000;

(4) At Bates stanp nunber 48, the last |ine on that page that
begins “Mailed to;”

(5) At Bates stanp nunber 50, the litigation expenses entry on
August 30, 2000 (Note Nunber 162);

(6) At Bates stanp nunbers 52-54, the litigation expenses
entries on Decenber 20, 2000 (Note Nunber 174), January 5, 2001
(Note Nunmber 175), and Novenber 7, 2001 (Note Nunber 178);

(7) At Bates stanp nunber 282, the top half of the page, but
not the bottom half of the page beginning with “Reserve
| nf or mati on;”

(8) At Bates stanp nunber 326; the top half of the page, but
not the bottom half of the page beginning with “Reserve
| nf or mati on;”

(9) Bates stanp nunbers 406 and 407; and

(10) Bat es stanp nunbers 408, 409 and 410.

The Clerk is requested to mail a copy of this Menorandum
Opi nion and Order to all counsel of record and post this published

opinion at http://ww. wsd. uscourts. gov.

ENTER: January 22, 2003

Mary E. Stanley
United States Mgistrate Judge
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