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FABER, District Judge.

AVMENDED MEMORANDUM OPI NI ON

On Sept enber 19, 2001, the West Virginia Legi sl ature enact ed
House Bill 511 which redistricted both chanbers of the
| egi sl ature based on the United States census of 2000. Two
suits were filed challenging the constitutionality of the
redistricting plan as it relates to the West Virginia Senate.
The two suits were consolidated and this three-judge court
appoi nted to hear thempursuant to 28 U . S.C. § 2284. Plaintiffs
inthe first suit include John Unger, Il, a West Virginia State
Senator, and John Overington, a nenber of the House of
Del egat es. Both are residents of Berkeley County, in what is
commonly referred to as West Virginia's "Eastern Panhandle.”
One of the plaintiffs in the second case is J. Frank Deem a
menber of the West Virginia Senate from Wod County, which
borders the OGhio River in the West. Unger is a Denocrat; Deem
and Overington are Republicans. Both suits are based on the

proposition that there are inperm ssible population variances
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among the districts of the State Senate under House Bill 511.
Federal jurisdiction is grounded on 42 U S. C. § 1983 and 28
U S C § 1331.

After the two original suits were filed and consol i dated,
this court permtted a third group of plaintiffs to intervene
under Rule 24 of the Federal Rules of Civil Procedure. These
new plaintiffs are Rick Handl ey, Phyllis Arthur and Bob Baird,
the elected nmenbers of the County Comm ssion of Mason County,
West Virginia. Handl ey and Arthur are Denocrats; Baird is a
Republ i can. The three comm ssioners contend that House Bill
511, as it redistricted the West Virginia House of Del egates,
violates the "three-fifths rule" contained in Article VI, 8 6 of
the West Virginia Constitution. Article VI, 8 6 requires a
county containing less than three-fifths of the ratio of
representation for the House of Del egates to be attached to sone
contiguous county or counties to form a delegate district.
Mason County is nmore populous than three-fifths of the del egate
ratio, but is denied a delegate, the intervenors contend,
because it is split into two districts containing other counties
which are nore popul ous. The intervenors maintain that this
court has  suppl enent al jurisdiction over their state

constitutional claimunder 28 U. S.C. § 1367.



The material facts are not in dispute and the cases are ri pe
for decision on cross-notions for summary judgnent. For the
reasons di scussed below, we find no constitutional defect in the
redistricting plan as it relates to the West Virginia Senate,
and we dism ss for want of jurisdiction the intervenors' attack

on the plan as it relates to the House of Del egates.



l.

According to the 2000 census t he popul ati on of West Virginia
is 1,808,344. The State Senate conprises seventeen senatori al
districts. Under ideal popul ation equality, each district would
contain 106, 374 people. West Virginia' s npost popul ous county,
Kanawha, is given two districts which are coterm nous. These
two districts, District 8 and District 17, together contain
200, 073 people, the total popul ation of Kanawha County. Thus,
each district has a population of 100,036.5 persons, 6,337.5
fewer persons than the ideal, a deviation of 5.96%

Bef ore 1965, Kanawha County had one Senate district and two
Senators, causing its citizens to be grossly underrepresented in
the State Senate. In 1965, Kanawha County was given four
Senators in two overlapping county-wide districts. The
| egi sl ature has adhered to this pattern in every redistricting
since, despite the fact that Kanawha's popul ation has been in
decline throughout the entire period. 1In 1970, Kanawha County
had 13.16% of the state's total population, in 1980 it had
11.87% in 1990, 11.58%and in 2000, 11.06% The West Virginia
Senate has 34 nenbers; four senators are 11.76% of the total
menmber shi p. Kanawha's popul ation decline has occurred at the
sane tinme that counties in West Virginia' s "Eastern Panhandl e"

and Putnam County, which borders Kanawha on the West, have



experienced significant population growth, a trend which appears
to be continuing.

Senate District 4 has the | argest popul ati on of any district
under House Bill 511, 111,652 persons. This exceeds the ideal
popul ation by 5,278, a deviation of 4.96% To cal cul ate the
maxi mum devi ati on under the plan, the absol ute deviation of the
| east popul ous district (District 8 or District 17) is added to
t he absol ute deviation of the nost populous district (District
4). The sumof these two nunbers, 5.96 and 4.96, is 10.92. The
maxi mum devi ation under the plan is therefore 10.92%

Under the plan the average Senate district deviates fromthe
i deal population by 3.92% District 15 has a popul ation of
111, 344, or 4,970 nore than the ideal population. District 15 s
deviation is 4.67% and, when added to the deviation of District
8 or District 17, produces a nmaxi mum devi ati on of 10.63% Any
of six different districts, the 3rd, 4th, 11th, 14th, 15th or
16th, can be used with Kanawha County to produce a maxihum
devi ation greater than 10% The total population of these six
districts is 668, 046.

House Bill 511 divides eleven counties and twelve voting
districts anong different Senate districts. Such divi sion
directly contravenes Article VI, 8 4 of the Wst Virginia

Constitution which requires Senate districts to be "bounded by



county lines." Beginning with the 1977 reapportionnent, and in
each one since, however, the | egislature has found and decl ared
that it is not possible to conply with this requirenent and, at
the same tine, neet the "one person - one vote" mandate of

Reynolds v. Sinms, 377 U. S. 533 (1964).

1.
Summary judgnent is appropriate in those cases in which
there is no genuine dispute of a material fact, and in which it
appears that the nmoving party is entitled to judgnent as a

matter of | aw. See Haavistola v. Community Fire Co. of Rising

Sun, Inc., 6 F.3d 211, 214 (4" Cir. 1993). Sunmary j udgment

should be granted in those cases in which it appears that no
genui ne issue of material fact remains unresolved and further
inquiry into the facts is unnecessary to clarify the application
of the law. See id. A material fact in dispute appears when
its existence or non-existence could lead a jury to different

out comes. See Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). In making this determ nation, the court draws al

perm ssible inferences fromthe underlying facts in the |ight
nost favorable to the party opposing the notion. "Where the
record taken as a whole could not |lead a rational trier of fact
to find for the non-noving party, disposition by sunmmary

judgnment is appropriate.” Teansters Joint Council No. 83 v.




Contra, lInc., 947 F.2d 115, 119 (4" Cir. 1991). Summary
judgnment for a defendant is appropriate when a plaintiff "fails
to make a showing sufficient to establish the existence of an
el ement essential to his case, and on which he wll bear the

burden of proof at trial." Celotex Corp. v. Catrett, 477 U S.

317, 322 (1986).
[l
We begin our analysis by observing that there is a strong
policy of deference to state legislatures in devising
redistricting plans. Redi stricting and reapportioning
|l egislative bodies is a legislative task which federal courts

shoul d make every effort not to preenpt. See Wse v. Lipsconb,

437 U.S. 535 (1978). State policies and state preferences are
for a state's elected representatives to decide; federal judges
should not interfere unless those policies or preferences

directly violate the United States Constitution. See Wiite v.

Weiser, 412 U. S. 783 (1973).
Before 1962, state legislative redistricting issues were
t hought to be political questions which were nonjusticiable.

See Col egrove v. Green, 328 U.S. 549 (1946). All this changed

with Baker v. Carr, 369 U S. 186 (1962), which held that the

federal courts were required to take jurisdiction over a suit

chal | engi ng apportionment of the Tennessee General Assenbly.



Moder n f ederal constitutional | awestablishing standards for

state redistricting begins with Reynolds v. Sims, 377 U S. 533

(1964). That case was a challenge to mal apportionment of the
Al abama | egi sl ature. Although the state constitution required
a reapportionnent every ten years based on popul ation, the
Al abama districts continued to be based on the 1900 census. The
United States Supreme Court held the old apportionnent to
violate equal protection in view of substantial population
shifts which had taken place since 1900. Equal protection, the
Court said, "requires that a State make an honest and good faith
effort to construct districts, in both houses of its
| egi sl ature, as nearly of equal population as is practicable.”
Ild. at 577. The Court recogni zed, however, that "mathemati cal
exactness or precision is hardly a workable constitutional
requirenment.” Id. Di vergences from a strict population
standard were deemed permssible if "based on legitimte
considerations incident to the effectuation of a rational state
policy . . . ." 1d. at 579.

In Brown v. Thonson, 462 U.S. 835 (1983), the Suprene Court

establ i shed sone guidelines for courts to follow in exam ning
state I egislative apportionnments. Under Thomson, if the maxi mum

popul ati on deviation of a plan is less than 10% the plan is

prima facie non-discrimnatory. On the other hand, if the



devi ati on exceeds 10% the plan is prinma facie violative of

equal protection, and the burden shifts to the state to show
that the plan “my reasonably be said to advance” consistently
applied, rational and legitimte state policies. Mahan v.
Howel | , 410 U.S. 315, 328 (1973). The degree of disparity
determ nes the magnitude of the state's burden. The show ng
required to justify population deviations is flexible -- the

greater the deviation, the heavier the burden. See Karcher v.

Daggett, 462 U. S. 725 (1983). 1In the instant case, the maxi num
devi ati on above 10%is slight, only 0.92% Stated another way,
Kanawha, the county with the fewest people per Senator, has
11. 06% of the state's population and 11.76% of its Senators.

House Bill 511 enunerates the policy interests the
Legi sl ature attenpted to serve in the redistricting plan. The
Bill reads, in pertinent part, as foll ows:

[ T]he Legislature, in dividing the state
into senatorial districts, as described and
constituted in subsection (d) of this
section has: (1) Adhered to the equality of
popul ati on concept, while at the same tine
recogni zing that fromthe formation of this
state in the year one thousand ei ght hundred
Si xty-three, each constitution of \West
Virginia and the statutes enacted by the
Legi sl ature have recogni zed political
subdivision lines and many functions,
policies and prograns of governnent have
been i npl enent ed al ong political subdivision
lines; (2) Made the senatorial districts as
conpact as possible, consistent with the
equal ity of population concept; (3) Forned
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the senatorial districts of "contiguous
territory" as that term has been construed
and applied by the West Virginia suprene
court of appeals; (4) Deviated from the
| ong- established state policy, recognized
i n subdivision (1) above, by crossing county
lines only when necessary to ensure that all

senatori al districts wer e formed of
contiguous territory or when adherence to
county i nes produced unaccept abl e

popul ation inequalities and only to the
extent necessary in order to nmmintain
contiguity of territory and to achieve
acceptable equality of population; and (5)
Al so taken into account in crossing county
lines, to the extent feasible, the conmunity
of interests of the people involved.

The policy interests thus identified in the bill are five,
whi ch may be summari zed as follows: (1) Recogni zing established
political subdivisionlines; (2) making the senatorial districts
as conpact as possible, consistent with equality of popul ation;
(3) formng each district of contiguous territory; (4)
mai ntai ning conmunity of interests involved; and (5) crossing
county lines only when necessary to preserve the other stated
goal s.

The defendants have offered several other policies to

support the plan, such as preserving the core of pre-existing

districts. In this case, however, we need only consider the
policies specifically identified in the bill on the prem se that
the bill itself is the nost reliable source of |egislative

intent. This was the procedure foll owed by the Supreme Court in
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Mahan, where the Court had before it a simlar statenment of

purpose in the plan under consideration there.?

It is obvious that the policy goals of the redistricting
plan identified in House Bill 511 will not al ways be consistent.
In some circunstances they will conpete. The redistricting
exercise i s therefore a bal anci ng process in which one objective
nmust sonetimes yield to serve another. This is an exercise
peculiarly suited to the give and take of the |egislative
process. Courts, as a consequence, should be reluctant to
substitute their judgnent for the legislature's choices.

The West Virginia Legislature was presented with an uncanny
probl em when it came to Kanawha County, a probl em aggravated by
a special provision of the West Virginia Constitution. Article
VI, 8 4 of that Constitution gives each district two Senators,
but requires that in the case of nmulti-county districts, the two
come fromdifferent counties. Creating one district in Kanawha

County of ideal size (106,374 people) would | eave the bal ance of

1 The plaintiffs in at | east one of the cases have obj ected
strenuously to an order of the court denying themthe privilege
of taking depositions of the Legislative Redistricting staff.
The stated purpose of the deposition was to challenge the
l egislative finding in House Bill 511 that it is not possible to
divide the state into senatorial districts which achieve
equality of population as nearly as possible and at the sane
tinme to adhere to the mandates of Article VI, Section 4 of the
West Virginia Constitution. W do not view such an exercise as
hel pful. W take at face value the objectives of the plan as
stated in the bill itself.
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Kanawha's population (93,699) to be conbined w th another
county. That other county would contribute only about 12,000
people to the conbined district, but would be entitled to its
own resident Senator. Avoiding such a result appears to us to
be a rational |egislative choice. This is particularly the case
when one considers the rural nature of counties contiguous to
Kanawha, such as Roane or Clay, which are small enough to
contribute the correct nunber of people to the conbined district
without splitting them up. Another alternative which suggests
itself my be even |less desirable -- dividing Kanawha into
pi eces and creating several conbined districts by adding the
pi eces to a nunber of adjoining counties.

Keepi ng Kanawha County intact serves all of t he
Legi slature's stated goals. It preserves the territorial
integrity of Kanawha County, an established political
subdivision; it creates two conpact districts which are forned
of contiguous territory; it maintains Kanawha County's community
of interests, which differs substantially fromthe interests of
adj oining counties; and, finally, the districts do not cross
county lines at all. The plan serves all of these goals while
creating a deviation only slightly above 10% We cannot, in
light of this, say that the legislature's policy decisions were

irrational.
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This conclusion finds support in reported cases uphol di ng
other redistricting plans. In Mahan, the Suprene Court held
that maintaining the integrity of traditional county and
muni ci pal boundaries in reapportionnment of the Virginia House of
Del egates justified a deviation of 16.4%fromthe ideal district

size. 410 U. S. 315, 328 (1973). In Voinovich v. Quilter, 507

U.S. 146 (1993), the United States Suprenme Court reversed a
district court decision disapproving Ohio reapportionnment. The
Suprenme Court instructed the |ower court to consider on remand
whet her a policy of preserving political subdivision boundaries
justified size deviations anong districts in excess of 10% See

id. at 162. Another case, Stone v. Hechler, 782 F. Supp. 1116

(N.D.W Va. 1992), concerned a challenge to a West Virginia
congressional redistricting plan based on the 1990 census. In
that case, this court concluded that population variances were
justified in order to preserve the cores of preexisting
districts and to maintain district conpactness. See id. at
1129.

We recogni ze that, in order to pass constitutional nuster,

the | egislative policy offered to support a deviation in excess

of 10% nust be consistently applied. Here, we have sone
concerns about House Bill 511, but our concerns do not conpel us
to invalidate the plan. There are two or three instances in
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which the plan rather cavalierly violates the objective of
crossing county lines only when necessary to preserve other
stated goals. For exanple, five voting districts of Ghio County
are severed fromthe First Senatorial District, which contains
the bul k of that county, and are added to the Second Senatori al
District. The necessity for this is difficult to perceive
Mor eover, al though the plan generally serves to advance t he goal
of community interests within each district, there are instances
in which this principle is also violated. For exanple, the
Fifteenth Senatorial District conprises the southern portion of
qui ckly growi ng Berkel ey County as well as Pocahontas County,
two areas culturally distinct and separated by a driving
di stance of over 200 m |l es.

Despite our concerns, we are constrained to uphol d the pl an.
Qur inquiry is limted to whether this plan neets the
constitutional requirements. Qur quest is not to find the best
pl an, but rather to assess the constitutionality of the plan the
| egi sl ature has chosen. Here, the deviation from the ideal
exceeds only slightly 10% The | egislature has adopted five
rational and legitimate policy goals to justify a deviation in
excess of 10% I n many respects these goals are conpeting and
must be bal anced by the legislature. W cannot conclude from

the facts of this case that, in this balancing process, the
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| egislature has failed to neet the requirenent that the policies
be consistently applied. Accordingly, we hold that House Bil
511, as it relates to the Wst Virginia Senate, i's
constitutional.

| V.

We turn now to the intervenors' claimthat House Bill 511
is invalid as it relates to reapportionnment of the House of
Del egat es. Intervening plaintiffs, who are Mson County
Comm ssi oners, claim that the House of Delegates portion of
House Bill 511 (hereinafter the “House section”) violates
Article VI, 8 6 of the Constitution of the State of West
Virginia. In their motion for summary judgnment, the intervenors
claimthat their case is factually interrelated to the cases
chal | engi ng reapportionment of the Senate.

The court nust determine first whether it has jurisdiction
to hear the intervenors' claim Federal courts are enpowered to
hear only such cases as are within the judicial power of the
United States, as defined in the Constitution, and have been
entrusted to them by a jurisdictional grant of Congress. The
i ntervenors contend that this court has  suppl enent al
jurisdiction over their claimunder 28 U.S.C. 8§ 1367. Section
1367 provides that:

in any civil action of which the district courts have
original jurisdiction, the district courts shall have
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suppl enmental jurisdiction over all other clainms that

are so related to claims in the action within such

original jurisdiction that they formpart of the sane

case or controversy under Article IlIl of the United

States Constitution.
28 U.S.C. §8 1367(a). The court has original jurisdiction over
the Senate clainms because those plaintiffs allege that the
Senate section violates the Fourteenth Anmendment to the
Constitution as interpreted by the United States Supreme Court.
The issue, then, is whether the intervenors' claim that the
House section violates the \West Virginia Constitution
constitutes the same case or controversy as the cases of the
original plaintiffs.

The test for determ ning whether state and federal clains

formpart of the same constitutional case or controversy is set

forth in United M ne Workers of Anerica v. G bbs, 383 U S. 715

(1966). Pendent jurisdiction, in the sense of judicial power,
exi sts whenever there is a federal claim and the relationship
bet ween that claim and the state claim permts the concl usion
that the entire action before the court conprises but one
constitutional "case." The federal claim nmust have substance
sufficient to confer subject matter jurisdiction on the court.
The state and federal clainms nmust derive froma comon nucl eus
of operative fact. But if considered without regard to their

federal or state character, a plaintiff's clains are such that
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he would ordinarily be expected to try themall in one judicial
proceedi ng, then, assum ng substantiality of the federal issues,
there is power in federal courts to hear the whole. Accord,

ESAB G oup, Inc. v. Centricut, Inc., 126 F.3d 617, 628 (4th Cir.

1997).

In support of the factual interdependence of this petition
with the original Senate conplaints, the intervenors argue that:
(a) the parties are identical in the two actions; and (b) both
parties seek to have House Bill 511 declared invalid. The fact
that the parties are identical does not by itself establish that
the two cases are factually rel ated. Thus, the intervenors'
claim must be dism ssed unless the two sections of House Bil
511 have sufficiently simlar underlying facts.?

Legally, the clains are conpletely distinct. The challenge
to Senate redistricting is based on inequality of population
under the equal protection <clause of the United States
Constitution. The House conplaint is based solely on a specific
and uni que provision of the West Virginia Constitution regarding

t he arrangenent of counties in House of Del egates redistricting.

2The fact that the two sections are within the same bill is of
little inportance. Under West Virginia s general severability
statute, W Va. Code § 2-2-10(cc), the House section does not
rise and fall with the Senate section.
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The only relevant facts comon to both clains are the
popul ati ons and boundaries of the counties of West Virginia.
However, none of these facts are in dispute. The intervenors'
chal l enge to the constitutionality of the House section of House
Bill 511 is conpletely separate fromthe challenge to the Senate
section. The House section deals with the relative popul ati ons
and boundary lines of the 100 Del egate districts. The Senate
section deals with the relative popul ations and boundary |ines
of the 17 Senate districts. The House section does not arise
out of a common nucleus of operative fact with the Senate
section and chal l enges a different section of the statute based
on entirely different | egal principles. Accordingly, this court
| acks subject matter jurisdiction over the petition regarding
the redistricting of the House of Delegates and declines to
consider the nerits of the intervenors' conplaint.

A separate Judgnent Order will be entered consistent with

t hi s Menorandum Opi ni on.
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