IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRG NI A

CHARLESTON

FRANK H COFFMAN, |1,
Pl aintiff,
V. ClVIL ACTION NO. 2:00-1156
METROPOLI TAN LI FE | NSURANCE
COVPANY d/ b/ a METLI FE and
MET DI SABI LI TY and AMERI CAN
HOVE PRODUCTS CORPORATI ON,
Def endant s.

VEMORANDUM OPI NI ON AND ORDER

Currently pendi ng before the court are the foll owi ng di scovery
notions: (1)Plaintiff’s Motion to Conpel Discovery from Def endants
(Docunent # 43) and (2) Plaintiff’s Suppl enental Hearing Response
Menor andum of Points and Authorities in Opposition to Defendants’
Joint Mdtion to Quash and for Protective Oder and Suppl enental
Motion to Conpel and for Sanctions (Docunent # 46). The parties
have responded and replied, and the Mdtions are ripe for decision.
(Docunent ## 48, 54, 55.)

Attorney/dient Privilege and Wirk Product Doctrine

Plaintiff’s Mdtion to Conpel Discovery from Defendants seeks
production of docunents that defendant Anerican Honme Products

Corporation (AHPC) contends are protected by the attorney/client



privilege and the work product doctrine.! Defendant AHPC subnitted
the at-issue docunments to the court for an in canera review. The
court has entered an Order filing the at-issue docunents under
seal . The docunents include various correspondence and other
docunents anong AHPC s corporate counsel, Robert T. Bucari, and
AHPC per sonnel .

Plaintiff argues that the attorney/client privilege does not
apply to these docunents because they fall under the fiduciary
exception to the attorney/client privilege. Under the fiduciary
exception, an ERI SA fiduciary cannot assert the attorney/client
privilege against a plan beneficiary as to |egal advice dealing
with plan adm nistration. In addition, Plaintiff argues that
Def endant s have wai ved the attorney/client privilege by disclosing
t he substance of conversations with the | egal departnent of AHPCin
a menorandum dated March 31, 1999, from Stanley M Lanskey to the
Retirement Conmittee of AHPC, which was copied to M. Bucari.

AHPC  acknow edges t he fiduciary exception to t he
attorney/client privilege, but argues that this exception does not
apply to the docunents at issue. AHPC asserts that the subject
docunents are not related to the admnistration of the plan at
i ssue and, therefore, are not subject to the fiduciary exceptionto

the attorney/client privilege. AHPC further argues that it did not

! counsel for Defendants represents in her response that the privil eges
are only asserted as to AHPC, as AHPC s co-defendant, Metropolitan Life
I nsurance Conpany (MetlLife), has not seen and does not possess the docunents
at issue.



wai ve the attorney/client privilege by virtue of the March 31
1999, nenorandum cited above. AHPC contends that even if the
menor andum were subject to the attorney/client privilege, it
relates to the admnistration of the plan and as such, falls under
the fiduciary exceptionto the attorney/client privilege. Finally,
AHPC argues that the work product doctrine protects at |east sone
of the docunents identified in the privilege |og.

Wt hout revealing the substance of the docunents at issue, the
foll owi ng docunents were submtted in canera by AHPC:

(1) July 1, 1997, electronic mail nmessage from Susan Radonsky
to Robert T. Bucari, corporate counsel for AHPC, regarding plan
docunent disclosure letter;

(2) July 2, 1997, electronic mail nessage from M. Bucari to
Ms. Radonsky regarding plan docunent disclosure letter;

(3) July 8, 1998, electronic mail nessage from M. Bucari to
an unknown i ndividual regarding Plaintiff’'s disability appeal;

(4) Decenber 11, 1998, facsimle cover sheet from Jeanna
Ni cotera, Disability Coordinator at AHPC, to M. Bucari regarding
MetLife’'s termnation of Plaintiff’'s benefits and upholding
deci si on on appeal;

(5) Decenber 11, 1998, handwitten note on AHPC |etterhead
froman unknown source to M. Bucari regardi ng contact from Roger
Forman, an attorney for the Plaintiff, and indicating that M.

Bucari had requested M. Forman’ s address;



(6) February 1, 1999, handwitten note froman unknown source
to M. Bucari enclosing the original long termdisability clai mand
Plaintiff’s statenment for social security;

(7) March 26, 1999, nmenorandumfrom M. Bucari to Sandy Wber
encl osi ng correspondence from M. Forman dated March 17, 1999;

(8) August 13, 1999, facsimle cover sheet from M. Wber to

M. Bucari with August 10, 1999, draft letter fromMetLife to M.

Bucari ;

(9) August 20, 1999, facsimle | eader sheet fromM. Bucari to
Ms. Weber with the following reference line: “[h]lere are ny
comments on the letter.” AHPC represents that this is in regards

to correspondence from MetLife upholding a previous term nation
deci si on; and

(10) WMay 15, 2001, electronic mail nessage from Melissa
Ni echwi adowi cz to M. Bucari regarding Plaintiff’s overpaynment of
benefits.

Rule 501 of the Federal Rules of Evidence provides that
“[e] xcept as otherw se required by the Constitution of the United
States or provided by Act of Congress or in rules prescribed by the
Suprenme Court pursuant to statutory authority, the privilege of a
W tness, person, government, State, or political subdivision
t hereof shall be governed by the principles of the common |aw as
they may be interpreted by the courts of the United States in |ight

of reason and experience.”



Inlnre Allen, 106 F.3d 582, 600 (4th Cir. 1997), the United

States Court of Appeals for the Fourth Circuit reiterated the
burden of a party asserting the attorney/client privilege:

(1) the asserted hol der of the privilege is or sought to
becone a client; (2) the person to whomthe conmuni cati on
was nade (a) is a nenber of the bar of a court, or his
subordi nate and (b) in connection with this comunication
is acting as a lawer; (3) the communication relates to
a fact of which the attorney was inforned (a) by his
client (b) without the presence of strangers (c) for the
pur pose of securing primarily either (i) an opinion on
|l aw or (ii) legal services or (iii) assistance in sone
| egal proceeding, and not (d) for the purpose of
commtting a crinme or tort; and (4) the privilege has
been (a) clainmed and (b) not waived by the client.
[citations omtted].

In the context of the Enployee Retirenment |Inconme Security Act
of 1974 (ERISA), 29 U S. C. 8§ 1132 et seq., the fiduciary exception
to the attorney/client privilege provides that “an enpl oyer acting
in the capacity of ERISA fiduciary is disabled fromasserting the
attorney-client privilege agai nst plan beneficiaries on matters of

plan admnistration.” In re Long Island Lighting Co., 129 F.3d

268, 272 (2d Cr. 1997). | ndeed, both Plaintiff and AHPC
acknowl edge the general paraneters of this exception to the
attorney/client privilege.

The nore difficult task is determ ning whether the docunents

at issue reflect fiduciary functions, i.e., ones related to plan
managenent and adm nistration, or non-fiduciary functions, i.e.,
ones related to the plan’s design or anendnent. [d. at 271. As

st ated above, AHPC contends that the docunents at issue relate to

non-fiduciary duties, while Plaintiff contends that the docunents



are related to AHPC s fiduciary duties and, therefore, are subject
to production pursuant to the fiduciary exception.

In a nore recent case, the United States Court of Appeals for
the Ninth Grcuit recognized that cases analyzing the fiduciary
exception to the attorney/client privilege

mar k out two ends of a spectrum On the one hand, where
an ERI SA trustee seeks an attorney’s advice on a nmatter
of plan adm ni stration and where the advice clearly does
not inplicate the trustee in any personal capacity, the
trustee cannot Iinvoke the attorney-client privilege
agai nst the plan beneficiaries. On the other hand, where
a plan fiduciary retains counsel in order to defend
herself against the plan beneficiaries . . ., the
attorney-client privilege remains intact.

US v. Mtt, 178 F.3d 1058, 1064 (9th Cir. 1999). As the court in

Mett explained, “the fiduciary exception is not an ‘exception” to
the attorney-client privilege at all. Rather, it nerely reflects
the fact that, at | east as to advice regarding plan adm ni strati on,
a trustee is not ‘the real client’ and thus never enjoyed the
privilege in the first place.” Id. at 1063. In conparison

“Iw hen an administrator is required to justify or to defend
against a beneficiary’s clains nade because of an act of plan
adm nistration, the admnistrator does not act directly in the
interests of the di sappointed beneficiary but in his own interests
or inthe interests of the rest of the beneficiaries.” GCeissal v.

Moore Medical Corp., 192 F.R D. 620, 624 (E.D. Mb. 2000) (citing

Mett, 178 F.3d at 1063).
Ceissal is particularly persuasive in the instant matter. 1In

Geissal, the plaintiff alleged violations of ERISA follow ng his

6



enpl oyer’ s deci sion to discontinue his group health plan coverage.
The court determined that the attorney/client privilege and the
wor k product doctrine were not applicable to preclude production of
counsel’s advice and opinions as to plan adm nistrator, which
advice and opinions were nmade prior to the plan’s decision and
related to the decision denying coverage. Geissal, 192 F.R D. at
625. As to legal advice obtained after the decision to deny
coverage, the record indicated that upon denial, the plaintiff
retained counsel and “inpliedly and expressly suggested to the
pl an’s adm ni strator and to subject counsel that litigation would
result if the plan did not retract the termnation of

coverage.” 1d. The court concluded that “[t]hose comruni cations
evidence that the interests of M. Geissal as a beneficiary of the
pl an and the interests of the plan adm nistrator in justifying and

protecting the decision to termnate sufficiently diverged and

differed to warrant the plan admnistrator in obtaining
confidential |egal advice on the matter. [citations omtted].” 1d.
at 625-26.

In the instant case, docunents 1, 2, 3, 4, 5, 6, 7, 8 and 9
are subject to the fiduciary exception to the attorney/client
privilege. These docunents were created before the final denial of
benefits by MetLife on August 20, 1999. (See Letter dated Cctober
12, 2001, to the Cerk attaching August 20, 1999, letter omtted
from previous filings (Docunent # 53).) There is no indication

upon review of these docunents that M. Bucari was consulted for



the purpose of defending AHPC agai nst any decision nade as to
Plaintiff’s claim Rather, it appears that M. Bucari was
consulted in the context of the clainms review process itself.

Li kew se, the court cannot conclude that these docunents are
entitled to protection under the work product doctrine. The court
has consi dered the fact that sone of the docunents referenced above
refer to an attorney for the Plaintiff, Roger Forman, who was hired
around Decenber of 1998. |In addition, Defendant AHPC asserts that
inat least two letters fromthe Plaintiff dated July 10, 1998, and
Novenber 13, 1998, to AHPC, the Plaintiff threatened to file a
lawsuit if his claimwas denied. (See Defendants’ Menorandum in
Qpposition to Plaintiff’s Mdtion to Conpel, Exhibit A (Document #
54).) The documents potentially affected include docunents 4
through 9. The court has reviewed these docunents carefully and
considered their content in light of Plaintiff’s letters of July
10, 1998, and Novenber 13, 1998. The court is unable to concl ude
t hat docunents 4 through 9 constitute work product.

In National Union Fire Ins. Co. v. Miurray Sheet Metal, Inc.,

967 F.2d 980, 984 (4th Gr. 1992), the Fourth Crcuit explained the
wor k product doctri ne:

the jurisprudence of Rule 26(b)(3), [footnote omtted]

di vi des work product into two parts, one of which is
“absol utely’ i mune fromdi scovery and t he ot her one only
qualifiedly inmune. *** [T]he pure work product of an
attorney insofar as it involves ‘nental inpressions,
concl usi ons, opinions, or legal theories . . . concerning
the litigation” is immune to the sanme extent as an
attorney-client communication. [citation omtted]. This
is so whether the material was actually prepared by the
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attorney or by another ‘representative of the party.
Fed.R Civ.P. 26(b)(3). Al other docunents and tangi bl e
things prepared in anticipation of litigation or for
trial may be discovered, but only on a show ng of
‘substantial need.’

In addition, the court in Mirray Sheet Metal indicated that

docunents prepared in anticipation of litigation are those that
were “prepared because of the prospect of litigation when the
preparer faces an actual claimor a potential claimfollow ng an
actual event or series of events that reasonably could result in
litigation.” 1d.

Applying this definition, the court cannot conclude that
docunents 4 through 9 are work product. None of the docunents
contains the nental inpressions, conclusions, opinions, or |egal
theories of M. Bucari. Furthernore, there is no indication that
any docunent was prepared in anticipation of litigation. Prior to
MetLife s final denial on August 20, 1999, Plaintiff’s claimfor
benefits was working its way through the adm nistrative process.
The court has seen no indication that Plaintiff’s then counsel, M.
Forman, intended to file suit on Plaintiff’s behalf. H s letter of
March 17, 1999, nerely inquires as to the status of Plaintiff’s
appeal . Al though Plaintiff's letters dated July 10, 1998, and
Novenber 13, 1998, nay have been available to M. Bucari, the court
cannot conclude from the docunents at issue that the threat of
litigation was “the driving force” behind the preparation of the
at -i ssue docunents by M. Bucari and others. 1d. at 984. |nstead,

t hese docunents were prepared in the context of and for the purpose

9



of determining Plaintiff’s claimfor benefits.

In addition, the court concludes that waiver of the privilege
did not occur as a result of production of a March 31, 1999
menor andum from Stanley Lanskey to AHPC s Retirenment Conmttee,
whi ch nmenorandum copi ed M. Bucari. Defendant AHPC concedes t hat
this docunent falls wunder the fiduciary exception to the
attorney/client privilege, and, as such, its disclosure did not
result in waiver.

Finally, the court finds that Docunent 10 is the only docunent
at issue subject to the attorney/client privilege and the work
product doctrine. It was created after the lawsuit in the instant
case was filed in Decenber of 2000. Furthernore, it clearly seeks
a legal opinion fromcounsel on matters related to the action.

Based on the above, the court concludes that defendant AHPC
must produce docunents 1, 2, 3, 4, 5 6, 7, 8 and 9 on or before
t he cl ose of business on Cctober 31, 2001, but that docunent 10 is
protected by the attorney/client privilege and the work product
doctri ne.

Production of dains File and & her Docunents

Plaintiff’s Suppl enmental Heari ng Response Menor andumof Points
and Authorities in QOpposition to Defendants’ Joint Mtion to Quash
and for Protective Order and Suppl enental Mtion to Conpel and for
Sanctions raises a nunber of argunents related to whether
Def endants have properly and fully produced the conplete clains

file in this matter. Def endants respond that indeed, they have
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produced the entire clains file requested by the Plaintiff and have
corrected an adm nistrative error that caused two docunents to be
omtted fromthe original clains file production. In addition

Def endants argue that two of the docunents about which Plaintiff
conplains, mnutes from neetings of AHPC s Retirenent Commttee,
were not part of the clains file requested by the Plaintiff. Thus,
Def endants argue that the neeting m nutes were not produced earlier
because they were not requested. I|nstead, Defendants contend that
they did not realize the docunents would be relevant until
Plaintiff challenged the processing of his claimreview and the
applicable standard of review in response to recent notions for
protective order filed by Defendants.

The court has considered the argunents of counsel, and finds
Plaintiff’s Mtion unpersuasive. Wth respect to the
adm ni strative error associated with production of the clains file,
the court is satisfied that Defendants conplied with their duty to
suppl enent under Rule 26(e) of the Federal Rules of Gvil
Procedure. Wth respect to the nmeeting mnutes, the court finds
convi nci ng, Defendants’ representations that these docunents were
not part of the clains file. Besides, Plaintiff now has possession
of these docunents, and the court is hard pressed to understand how
Plaintiff can conplain that he is now prejudiced by not having
docunents whi ch he never requested.

Accordingly, it is hereby ORDERED that Plaintiff’s Mtion to

Conpel Di scovery fromDefendants (Docunment # 43) is GRANTED i n part
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and DENIED in part, as set forth nore fully above. Defendants are
hereby ORDERED t o produce docunents 1 through 9 on or before the
cl ose of business on Cctober 31, 2001. It is further hereby
ORDERED that Plaintiff’s Suppl enmental Hearing Response Menorandum
of Points and Authorities in Qpposition to Defendants’ Joint Mtion
to Quash and for Protective Order and Suppl enental Mtion to Conpel
and for Sanctions (Docunent # 46) is DEN ED.

The Cderk is requested to fax and mail copies of this
Menor andum Qpi nion and Order to counsel of record and post this

publ i shed opinion at http://ww. wsd. uscourts. gov.

ENTER: Oct ober 29, 2001

Mary Stanl ey Fei nberg
United States Magi strate Judge

Counsel for Plaintiff:

Scott B. El kind

G eenberg and Bedernman, LLP
1111 Bonifant Street

Silver Spring, MD 20904

Counsel for Defendant:
Eri n Magee Condar as
Jackson & Kelly

P. OO Box 553
Char |l eston, W/ 25322-0553
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